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Association Activities 


On AuGusT 31 Mr. C. C. Burlingham, the First Citizen of New 
York, celebrated his 98th birthday. The President of the Asso- 
ciation sent him greetings on behalf of the membership. Mr. 
Burlingham replied as follows: 


“I deeply appreciate the telegram you so kindly sent 
me on my birthday in behalf of the members of the 
Association. 

“Your exaggeration far exceeds my deserts but that does 
not lessen my gratitude which I beg you to express to our 
members at your convenience. 

“I am grateful too for your personal friendship. 


Sincerely yours, 
Charles C. Burlingham.” 
e@o 
On jJuLy 26 the President and Richard H. Wels, Chairman of 
the Special Committee on Improvement of Family Law, ap- 
peared at a hearing held by the Joint Legislative Committee on 


Matrimonial Laws. The hearing was to assist the Committee in 
reaching a definition and classification of the major problems 
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with which the Committee will be concerned. Further hearings 
will be held and the Association’s Committee will submit further 
reports from time to time. 

o@o 


‘THE REPORT of the Committee on Foreign Law, James N. Hyde, 
Chairman, on treaties of friendship, commerce and navigation 
between the United States and Haiti and Iran was published in 
full in the hearings on the treaties before the Senate Committee 
on Foreign Relations. 

e@o 


PUBLICATION of the bound volume of the opinions of the Com- 
mittees on Professional Ethics of the Association and the New 
York County Lawyers’ Association has been announced by the 
William Nelson Cromwell Foundation. The volume is published 
by the Columbia University Press and may be obtained from the 
Press for $10. It includes the most comprehensive collection of 
opinions on legal ethics now available. The volume will be kept 
up-to-date by the publication of current opinions in THE RECORD. 


e@o 


THE 1956 EDITION of the New York State Legislative Annual is 
now available. The Annual gives a comprehensive record of the 
work of the 1956 legislature, including official documents, the 
Governor’s veto messages and memoranda, reports of State Com- 
missions and Joint Legislative Committees, and an index of new 
laws by chapter numbers and subjects, showing the source of 
each bill enacted into law. The price of the Annual is $10 and 
the book may be ordered from The New York Legislative Serv- 
ice, 305 Broadway, New York 7. 


°e@o 


THE SIXTH CONFERENCE Of the International Bar Association was 
held in Oslo, Norway, July 23-27, 1956, at the invitation of Den 
Norske Sakfgrerforening (the Norwegian Bar Association). Mem- 
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ber organizations comprising the national bar associations of a 
large part of the world sent delegations to the Conference. Forty 
countries were represented by 464 members of the legal profes- 
sion, accompanied by 251 guests. The opening session was held 
at the University of Oslo and was attended by His Royal High- 
ness Crown Prince Olav. The working sessions were held at the 
Oslo Commercial Association, and the closing banquet at the 
Hotel Bristol. 

The general meeting on July 25th elected Loyd Wright of 
Los Angeles, former President of the American Bar Association, 
Chairman; and Gerald J. McMahon of New York, Secretary Gen- 
eral—succeeding in that office Amos J. Peaslee, former United 
States Ambassador to Australia. Thomas G. Lund of London, Sec- 
retary of The Law Society of England, was elected Treasurer. 
Paul B. DeWitt, Executive Secretary of The Association of the 
Bar of the City of New York, was appointed Assistant Treasurer. 

The following members of the New York Bar were in at- 
tendance: Ethan D. Alyea, Dorothy Barko, Albert MacC. Barnes, 
Oliver C. Biddle, Edward S. Blackstone, Paxton Blair, Dudley 
B. Bonsal, Donald J. Bruckmann, James J]. Casey, Arthur H. Dean, 
Eli Whitney Debevoise, Paul B. DeWitt, Bernadette Dolan, 
Nicholas R. Doman, Phanor J. Eder, Malcolm Fooshee, Frederick 
M. Garfield, Henry J. Goldschmidt, Sidney Goldstein, Edward 
J. Gould, Benjamin Greenspan, Joseph M. Hartfield, Charles E. 
Hassett, Ethan A. Hitchcock, William A. Hyman, Franz Martin 
Joseph, Thomas Kiernan, Andrew Kirkpatrick, George S. Leisure, 
Henry F. Lippitt, gnd, Gerald J. McMahon, Orison S. Marden, 
Paul D. Miller, Milton I. Newman, Gerson Pakula, Eric K. 
Petschek, Henry N. Rapaport, Wm. Harvey Reeves, Churchill 
Rodgers, Oscar S. Rosner, Alfred M. Schaffer, Willard P. Scott, 
Charles Seligson, Florence P. Shientag, Caroline K. Simon, Otto 
C. Sommerich, Frank G. Sterritte, Louis Susman, Lillian Malley 
Vernon, Weston Vernon, Jr., Lester H. Washburn, E. J. Bruno 
Weil, and John A. Wilson. 

The International Bar Association is a federation of national 
bar associations from practically all of the free world. Individual 
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members of the legal profession are affiliated with the Associa- 
tion as Patrons. 

Thirty-five member organizations of the IBA appointed offi- 
cial delegates to the general meeting which convened on Wed- 
nesday, July 25th, and which approved a proposed International 
Code of Ethics for the Legal Profession which had been discussed 
at several previous conferences. Formulated as a statement of 
principles for the guidance of lawyers handling cases of inter- 
national character, the Code is “in no way intended to supersede 
existing national or local rules of legal ethics or those which may 
from time to time be adopted.” The delegations from Canada, 
the Philippines, Sweden, Switzerland and the U.S.A. abstained 
from voting on the Code. . 

The following topics were discussed by conferees in plenary 
session and symposia: 


International Ship-Building Contracts—Particularly Legal 
Problems in Connection with Finance and Security. 


The Legal Profession—The Work of the Organized Bar in 
Furthering the Legal Profession and Its Public Services. 


Administration of Foreign Estates—Problems of Executors 
and Possible Solutions. 


Suggestions for Alleviating Hardships Arising from Sov- 
ereign Immunity in Tort and Contract. 


Suggestions for Improvement of International Treaties to 
Avoid Double Taxation. 


Foreign Divorces—Problems Arising and Possible Solu- 
tions. 


Papers were presented by Arthur H. Dean on Double Taxa- 
tion, by Eli Whitney Debevoise on Enemy Property, by Joseph 
M. Hartfield on International Judicial Cooperation, by Orison 
S. Marden on Legal Aid, by Wm. Harvey Reeves on Sovereign 
Immunity and Enemy Property, by Churchill Rodgers on Ship- 
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Building Contracts, by Florence P. Shientag on Divorce, by 
Caroline K. Simon on Human Rights, and by Otte C.Sommerich, 
Martin Domke and Edward V. Saher on Enemy Property. 





e@o 





At THE Ninth Conference of the Inter-American Bar Association 
held last April in Dallas the following resolution was adopted: 


“WHEREAS, Sanford H. E. Freund, distinguished mem- 
ber of the New York Bar and numerous bar associations 
in the United States, eminent lecturer and renowned 
scholar, died on November 29, 1954, and 


“WHEREAS, Mr. Freund had attended nearly all of the 
first eight conferences of the Inter-American Bar Associa- 
tion as a delegate of the New York State Bar Association 
and had taken an especially active part in the conferences 
of this Association both at Montevideo in 1951 and at Sao 
Paulo in 1954, 


‘RESOLVED, to express the condolences of this Associa- 
tion on the unfortunate death of Sanford H. E. Freund, 
and to render homage to his memory, recommending the 
emulation of his virtues. 


°e@o 


PuBLICATION of The Prosecutor by Judge Bernard Botein has 
been announced by Simon and Schuster. The novel deals with a 
ruthless prosecutor who seeks headlines and fame. Judge Botein’s 
earlier book, Trial Judge, received notable acclaim. 
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The Calendar of the Association 


for October and November 


ae 


15 


16 


17 


18 





(As of September 26, 1956) 


Meeting of Committee on Municipal Court Sub- 
committee 
Dinner Meeting of Committee on Professional Ethics 


Dinner Meeting of Committee on International Law 

Meeting of Judiciary Commitiee 

Meeting of Committee on Municipal Court Sub- 
committee 

Meeting of Committee on Rent Control Laws 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Meeting of Committee on Municipal Court 
Municipal Court Committee Subcommittee Meeting 
Dinner Meeting of Committee on Municipal Affairs 


Meeting of Committee on Municipal Court Sub- 
committee 

Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Military Justice 


Dinner Meeting of Committee on Domestic Relations 
Court 


Meeting of Committee on Legal Aid 

Meeting of Art Committee 

Meeting of Committee on Uniform State Laws 

Medical Jurisprudence Committee—Subcommittee 
on Interprofessional Conduct for Legal and 
Medical Professions 

Dinner Meeting of Committee on Medical Juris- 
prudence 

Dinner Meeting of Committee on Real Property Law 

Stated Meeting of the Association, 8:00 P.M. Buffet 
Supper, 6:15 P.M. 

Meeting of Committee on Admissions 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Committee on Arbitration 
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23 


25 


29 


13 
14 


19 


20 


28 
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Dinner Meeting of Committee on Atomic Energy 
Meeting of Library Committee 


Lecture on “The Federal Loyalty-Security Program,” 
8:00 P.M. Speaker, Dudley B. Bonsal, Esq., Chair- 
man of the Association’s Special Committee on the 
Federal Loyalty-Security Program and Chairman 
of the Executive Committee. Buffet Supper, 6:15 
P.M. 


Dinner Meeting of Committee on Post-Admission 
Legal Education 

Medical Jurisprudence Subcommittee on Inter- 
professional Conduct for Legal and Medical 
Professions 


Dinner Meeting of Committee on Professional Ethics 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


New York City Regional Rounds of Moot Court 
Competition. Sponsorship Young Lawyers Com- 
mittee 

Medical Jurisprudence Subcommittee on Inter- 
professional Conduct for Legal and Medical 
Professions 

New York City Regional Rounds of Moot Court 
Competition. Sponsorship Young Lawyers Com- 
mittee 


Meeting of Committee on Domestic Relations Court 


Dinner Meeting of Committee on the Bill of Rights 
Dinner Meeting of Committee on Legal Aid 
Dinner Meeting of Committee on Public Defender 


Meeting of Library Committee 

Dinner Meeting of Committee on Medical Juris- 
prudence 

Dinner Meeting of Committee on Military Justice 

Forum—Sponsorship Committee on Military Justice, 
8:00 P.M. 


Meeting of Committee on Admissions 
Meeting of Section on Jurisprudence and Compara- 
tive Law 


Dinner Meeting of Committee on Corporate Law 





The President’s Letter 


To the members of the Association: 


I am writing this note at the fag-end of the summer lull which 
precedes the storm of activity about to burst in and around 44th 
Street. 

With the Executive Secretary, Paul De Witt, taking a well- 
earned holiday in his wife’s native Norway, the Chairman of the 
Executive Committee, Dudley Bonsal, and the Treasurer, Dean 
Worcester, also out of the country, all resting up and, I suspect, 
plotting work for the President, there is comparatively little 
activity to report. 

The appointment of Committees has been completed, and 
by the time this appears, will have been published. Just enough 
problems and questions arose during the summer to continue 
the initiation of a new President. 

One of my most pleasant acts was to send, in behalf of all 
members of the Association, a message of congratulations and 
affection to C. C. Burlingham on the occasion of his 98th birth- 
day. Mr. Burlingham, who is our oldest living past President, 
served in that capacity from 1929 to 1931. You will note his 
characteristically gracious reply which appears elsewhere in this 
issue. 

All of us, I am sure, with batteries recharged, oi! changed and 
the new high-octane gasoline in our tanks, are ready and eager 
to start the new season of service to the Bar and the community. 


Louts M. Logs 
September 1, 1956 
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Report of the President 
1955-1956 


This report was written where all reports and briefs should be 
written—on the deck of a 40-foot sloop that was placidly sailing 
along the coast of New England. The sky was clear, the winds 
moderate, and cold beer and nourishing food were served regu- 
larly by the galley. Thus, the report may seem to be over-opti- 
mistic, but if it does there are extenuating circumstances. 

However, optimism is justified. We had a good year. We con- 
tributed intelligently to the major problem of national security 
which has become involved in confusion and misunderstanding; 
we shall know shortly more about how indigent defendants should 
be represented; we tried to improve the administration of rent 
control, and to solve the legal problems of the atom; we con- 
scientiously reviewed judicial candidates. We reported ob- 
jectively on legislation, both federal and state; we know more 
now than we did a year ago about the Hoover Commission’s re- 
port on legal services; more about the proposed O.T.C. and 
G.A.T.T.; more about the treaties of friendship, commerce and 
navigation with Haiti and Iran; we are clear that the newest 
version of the Bricker amendment is as bad as the model that we 
helped to defeat. We know that some of us can paint, act, sing and 
use a Camera; we are sure that many of us can still dance, and we 
are convinced that our wives still dance as well as ever. Finally 
we have endeavored to further the vital work of The Temporary 
Commission on the Courts on a comprehensive revision of the 
court structure of the state. These and other achievements and 
endeavors are the theme of this report. They are the product of 
the devoted and intelligent labor of our committee members to 
whom I, as do all members, owe a great debt of gratitude. I wish I 
could comment on the work of every committee but space does 
not permit me that pleasure. I commend to you the committee 
reports that appear in the Year Book. 

Let me report here that the Association is solvent and that its 
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financial affairs are in good order, thanks to our retiring Treas- 
urer, George A. Spiegelberg. Thanks to the wise and devoted 
management of our Committee on Investments of Funds the 
market value of the securities held in our various funds has in- 
creased since 1937 by 50% over the original investment. I must 
point out, however, that with spiraling costs, financial security 
may not long be the case. Our new President and our new 
Treasurer are aware of the uncertain future, and they already are 
thoroughly surveying the economic facts that govern institutions 
like ours in a time of inflation. 

We have had the good fortune during the past year to supple- 
ment our budget by generous grants from several foundations. 
Without such grants, this Association, like colleges, universities 
and libraries, could not do the kind of work that is expected of 
it. The increasing number of these grants indicates a growing 
confidence in the excellence of the use to which these funds are 
put by our Committees, which is most gratifying. One of the 
grants led to the most notable achievement of the year, which was 
the publication in July of the Report of the Special Committee on 
the Federal Loyalty-Security Program. The report, published by 
Dodd Mead & Company, is the most exhaustive and compre- 
hensive study of the loyalty-security program to date. The report 
evoked widespread public attention in the press and received 
much favorable editorial comment. The Washington Post said 
that “the members and staff of the Association’s distinguished 
Special Committee on the Federal Loyalty-Security Program have 
performed a service for the American people—a service in the 
highest tradition of the Bar.” The Chicago Sun-Times expressed 
the hope that “all Americans interested in the sometimes con- 
flicting problems of liberty and security will read the book and be 
thankful that there are still men in this country who are not 
afraid to fight hysteria and ignorance in the name of civil rights.” 

And The New York Times, in an editorial on July 9, said, 
“The recommendations made by the Bonsal Committee should 
serve as a rallying point for all who sincerely wish to see the fed- 
eral employee security program more effectively meet the de- 
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mands of both security and liberty. This should not become just 
‘one more survey’ to be given a few platitudinous words of 
approval and then gently filed away.” 

Those comments, I believe, are typical of the reaction the re- 
port will receive from people who have studied the loyalty- 
security program. It is the reaction that we hope will come from 
members of Congress and from the administration. If that is so, 
the Association has indeed rendered a service in the best tradition 
of the Bar. I had every confidence that the report would be an 
outstanding one when I was able to persuade Dudley Bonsal to 
be Chairman of the Special Committee. Serving with him and 
working very hard indeed were the distinguished and able mem- 
bers of his Committee: Richard Bentley of Chicago; Frederick 
M. Bradley of Washington, D. C.; Monte M. Lemann of New 
Orleans; John O’ Melveny of Los Angeles; and from New York, 
Henry J. Friendly, Harold M. Kennedy, George Roberts and 
Whitney North Seymour. The Committee was most fortunate 
in its staff, which consisted of Elliott E. Cheatham, Director; 
Jerre S. Williams, Associate Director; John Carey and John R. 
Miller, Consultants. 

Another foundation-supported project for which I have high 
hope is the study of Defender Systems. It is being conducted by a 
Joint Committee of this Association and the National Legal Aid 
Association. During the summer, the industrious staff of the Spe- 
cial Committee in charge of the project has been making field 
studies in typical areas, both rural and urban, and early next year 
the Committee will publish its findings. They will be the first 
systematic collection and appraisal of methods now used all over 
the United States to provide for the defense of the indigent in 
criminal cases. Certainly this also is a project which is in the 
highest tradition of the Bar. The Special Committee supervising 
the study consists of distinguished lawyers, judges and experts in 
the field of study, and it has as its able Chairman Robert B. von 
Mehren. Members of the Committee are: Louis M. Loeb, ex 
officio, President of the Association; Orison S. Marden, ex officio, 
President of the National Legal Aid Association, New York; 
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Robert D. Abrahams of Philadelphia; Boudinot P. Atterbury of 
New York; Emery A. Brownell of Chicago; William C. Chanler 
of New York; Raynor M. Gardiner of Boston; George Nye of 
Oakland, California; Robert G. Page of New York; Judge John J. 
Parker of Charlotte, North Carolina; Timothy N. Pfeiffer of 
New York; Herman I. Pollock of Philadelphia; Thomas R. 
Robinson of New Haven, Connecticut; and Woodson D. Scott, 
Judge Sylvia J. Singer and Herbert Wechsler of New York. 

Early next year the Association will publish a definitive study 
in another field which is of great practical importance to the 
profession. I refer to the analysis of our anti-trust law insofar as 
it relates to foreign trade which is being conducted by a Commit- 
tee whose Chairman is Breck P. McAllister. Other members of 
the Committee are: Eli Whitney Debevoise, Ernest A. Gross, 
John J. McCloy, Israel B. Oseas, George B. Turner, Bethuel M. 
Webster and Taggart Whipple. The Director of the Committee’s 
staff is Kingman Brewster, Jr., of the Harvard Law School. 

Last year I reported that the plan of The Temporary Commis- 
sion on the Courts for reorganization and integration was a ‘“‘bold 
and intelligent attack on our chaotic and confusing court struc- 
ture.” I also pointed out that because the Commission’s proposal 
was so comprehensive the plan would probably be attacked 
obliquely by those having parochial and vested interests in the 
present fragmentation of jurisdiction. Unfortunately that pre- 
diction has been borne out. At public hearings throughout the 
state, numerous attacks were made on the original plan. The re- 
sult was that the Commission did not feel it wise to offer the plan 
to the 1956 legislature. It was unfortunate that this could not be 
done, particularly because the possibility of a constitutional con- 
vention in 1959 will undoubtedly produce suggestions that any 
reform should be deferred for consideration by the convention. 
The Commission’s present plan has been revised to meet some of 
the opposition that the earlier version encountered and further 
hearings are to be held. It is fervently to be hoped that the legis- 
lature will adopt a plan along the lines proposed and that the 
constitution will be amended to provide for the kind of rational 
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structure envisaged. Probably before this report is published the 
Association’s Special Committee on the Administration of Jus- 
tice will have published and widely distributed through the 
Committee for Modern Courts a careful analysis of the Commis- 
sion’s plan and the arguments which we believe urge its enact- 
ment at the next session of the legislature. This fall the Com- 
mittee for Modern Courts will send throughout the state, with 
the cooperation of the American Theatre Wing, a troupe of 
players who will present a go-minute playlet entitled, ‘The 
Maze.” This was made possible by the generosity of Mr. Laurance 
S. Rockefeller. The play depicts the tragic difficulties of an ordi- 
nary family enmeshed in the present fragmented court system and 
is a most effective educational medium as to the system’s short- 
comings. 

A sign of the growing realization of the need for an improved 
judicature was the creation by Mayor Wagner this year of a rep- 
resentative committee of distinguished citizens to study the ad- 
ministration of justice in the courts of the city of New York and 
to make recommendations to him for action. The Mayor did me 
the honor to appoint me Chairman of the Committee, and I ac- 
cepted because I believe the appointment showed the Mayor's 
confidence in the work of this Association. Indeed, in a number 
of ways the Mayor has cooperated with the Association during the 
past year. He has continued to submit the names of candidates for 
appointment to the bench, and our Committee on Municipal 
Affairs reports that the “present city administration has shown a 
continuing and growing awareness that good [government] struc- 
ture is indispensable.” That Committee, by the way, has had an 
exceptionally active year. Some of the contributions it has made 
and is making toward better city government cannot be described 
in this report but will undoubtedly be reported next year. The 
Committee, among other things, made known the Association’s 
opposition to the Lyons’ Three-Year Residence Law. 

Presiding Justice Peck continues to work relentlessly to im- 
prove the courts under his jurisdiction. During the year he estab- 
lished a new Family Part of the Supreme Court, and assigned to 
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that Part a limited panel of judges to deal with the special prob- 
lems of the Part. The Presiding Justice also asked the Association 
to furnish the Part with an experienced and trained social worker, 
and we were able to do that with the help of a grant from the 
Doris Duke Foundation. The grant also allows us to offer the 
services of a psychiatrist to the Family Part in appropriate 
cases. A Special Committee of the Association, whose Chair- 
man is Merrell E. Clark, Jr., administers the grant. In the 
main, the social worker has dealt with disputes over the custody 
of children. She has talked with the parents and their attorneys, 
conducted field investigations, and interviewed relatives and 
friends of the parties. From time to time she has arranged medi- 
cal examination and psychiatric consultation for the parties and 
in that work she and the Association have had the cooperation of 
the Academy of Medicine. The reports of the social worker are 
available only to the court, and after their use are placed in a con- 
fidential file. When the Family Part was established we hoped 
that it could somehow encourage parties in matrimonial actions 
to seek reconciliation conferences. All Justices assigned to the 
Family Part have said that the possibility of reconciliation de- 
creases after the exchange of pleadings and motion papers. Ac- 
cordingly, the Special Committee is now considering various de- 
vices to encourage reconciliation conferences as early as possible. 

For many years Presidents have annually reported the legis- 
lature’s failure to pass an Association-approved bill to set up a 
Commission to make an overall study of the family laws includ- 
ing, but not limited to, marriage, separation, divorce and annul- 
ment. This year I can report that the Association, with the co- 
operation of many other interested groups, has achieved partial 
success. Early in the 1956 legislative session our Special Commit- 
tee on Improvement of Family Law was advised by Assembly- 
woman Gordon that the opponents of the long-proposed Com- 
mission would support a resolution establishing a Joint Legis- 
lative Committee. The Joint Committee would study, evaluate 
and make recommendations with respect to (a) the adequacy of 
existing procedures in matrimonial actions and other family ac- 
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tions, (b) the jurisdiction, rules, operations and practices of the 
various courts, and (c) the revision of the laws of procedure, juris- 
diction, rules, operations and practices designed to improve the 
administration of justice and to preserve the family unit. The 
Joint Legislative Committee provided for under the proposed 
resolution was to consist of three Senators and three Assembly- 
men, and to have an initial appropriation of $25,000. By a closely 
divided vote, the Association’s Special Committee decided to 
approve enactment of such a resolution. The Committee re- 
gretted the study would be limited only to procedure, but con- 
sidered that even such a limited study might be valuable and 
might clearly show that a more comprehensive study is necessary. 
Our Committee will work closely with the Joint Legislative Com- 
mittee and offer it all possible support and assistance. 

The legislature has established an additional Joint Committee 
with which the Association will cooperate in the coming year. 
That Committee will revise the corporation laws of the state—a 
project long advocated by the State Bar Association. Our Asso- 
ciation’s Committee on Corporate Law will work closely with the 
Legislative Committee and with the Corporation Law Commit- 
tee of the State Association. 

During the past year the Committee on State Legislation once 
again rendered valuable service to the Governor, to his coun- 
sel and to the legislature. In addition to bills appearing in the 
published bulletins of the Committee that go to every legislator 
every legislative week, the Committee reported on numerous 
individual bills at the direct request of the Governor’s counsel. 

The Committee on Federal Legislation also was active. The 
Committee considered and approved bills that would restrict the 
application by state prisoners to federal courts for writs of habeas 
corpus. Other measures studied by the Committee were bills to 
prohibit eavesdropping on federal juries; legislation to require 
filing non-Communist affidavits by lawyers appearing as counsel 
in the federal courts, and bills establishing the succession to the 
Presidency in cases of the incumbent’s death or disability. The 
Committee is also closely watching the numerous bills which 
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attack the Constitution or the Supreme Court. Those bills, aris- 
ing largely from the unpopularity of the decision on segregation, 
truly threaten the integrity of the Supreme Court of the United 
States and our constitutional division of powers. 

The past year was one of the busiest and most productive in 
the seven-year history of the Special Committee on Atomic 
Energy. During a weekend in September, 1955, the Special Com- 
mittee, with the financial help of the Carnegie Corporation, 
brought together under one roof a large group of thoughtful and 
informed men to make an intensive study of the international 
aspects of our atomic energy program. Economists, historians, 
political scientists, foundation executives, public officials, lawyers 
and law teachers, quartered together at Endicott House in Ded- 
ham, Mass., surveyed the goals and techniques of our inter- 
national atomic energy program; scrutinized the political, legal 
and economic problems in the field, and discussed the opportu- 
nities open to American diplomacy in the atomic area. The 
seminar was a “‘first’’ in America, and the Special Committee was 
pleased not only with the quality of the meeting but also with its 
impact on atomic thought and policy. . 

During the year, the Committee worked intensively on the 
problem of providing public liability insurance against atomic 
hazards, and as an end product to the work, Oscar M. Rueb- 
hausen, the Chairman, testified on the subject before the Joint 
Congressional Committee on Atomic Energy. On another front, 
the Committee enlisted the services of David C. Jackson, Fellow 
of the Association, to produce a long-needed research report—a 
preliminary comparison of atomic legislation and regulations in 
such countries as the United Kingdom, Canada, France and 
Australia. The Committee also is planning to establish relation- 
ships with legal groups dealing with atomic energy in foreign 
countries. All of those achievements, among other things, pre- 
sumably prompted the Special Congressional Panel on the Im- 
pact of the Peaceful Uses of Atomic Energy to cite our Com- 
mittee for having contributed to the Panel’s deliberations and 
conclusions. 








—_— ate 


i» zw ommid 











REPORT OF THE PRESIDENT 361 


In the field of civil liberties our Committee on the Bill of 
Rights has been vigilant, as usual. It will be recalled that the 
Association’s Committee proposed an amendment to Canon 20, 
which deals with press relations by counsel. The Committee co- 
ordinated its efforts with those of the Committee on Professional 
Ethics of the State Bar Association. Unfortunately a last-minute 
disagreement on the language of the proposed canon made action 
at the Annual Meeting of the State Association impossible. It is 
hoped that the difficulty can be avoided and that the canon will 
be amended in a way satisfactory to this Association at the next 
Annual Meeting of the State Association. The Committee was 
also consulted by the Governor and by the Attorney General on 
proposed amendments to the security-risk law and the civil serv- 
ice law, and on legislation relating to security cases involving the 
state’s employees. 

At this time last year the Association, in cooperation with the 
New York County Lawyers’ Association, had just embarked on an 
attempt to add to the Legal Referral Service the job of finding 
competent legal counsel for defendants in industrial security 
cases. The Joint Committee on Legal Referral Service developed 
an extensive training course for members of the two Associations 
who volunteered to undertake these cases. Experts lectured be- 
fore something like go volunteers. Since the course ended only 
five cases have been referred. Whether that indicates that we 
overestimated the need, or whether we have not sufficiently pub- 
licized the availability of trained counsel are questions the Com- 
mittee now is studying. 

The Committee on Law Reform has undertaken a study which 
should be of immense practical interest to the Bar. I refer to the 
Committee’s study of the so-called conflict-of-interest statutes. It 
is becoming increasingly difficult for the federal government to 
obtain competent lawyers because the conflict-of-interest statutes 
make it hard for a former government lawyer to return to private 
practice and take cases against the government. ‘The Committee, 
which has had the services of the Association’s Fellow, Alexander 
C. Hoagland, Jr., has carefully analyzed the numerous statutes 
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and voluminous regulations on the subject. At the Committee's 
direction, under the close supervision of the Chairman, Mr, 
Hoagland consulted a number of government officials in Wash- 
ington and has interviewed in New York and in Washington a 
representative number of lawyers who have had personal experi- 
ence with the statutes and regulations. It is expected the study 
will be published early in the winter. 

In the international field, both the Committee on Inter- 
national Law and the Committee on Foreign Law have made use- 
ful contributions. The Committee on International Law pub- 
lished a report which was universally recognized as one of the 
more useful documents in the controversy over whether the 
United States should join the O.T.C. This report, ““The Consti- 
tutionality of American Participation in the Proposed Organi- 
zation for Trade Cooperation (OTC) and in the General Agree- 
ment on Tariffs and Trade (GATT),” was sent to all members of 
Congress and to the large number of organizations that are inter- 
ested in this legislation. Although the report is confined to the 
constitutionality and not to the merit of G.A.T.T. and O.T.C., 
Committee members who appeared at the hearing on this legis- 
lation were told by members of Congress that the report was a 
major contribution, and enhanced the reputation of the Associa- 
tion. The Committee on International Law is also preparing a 
report on the Niagara Treaty with Canada. In cooperation with 
the Committee on Federal Legislation, the Committee on Inter- 
national Law prepared an excellent report on the latest version 
of the Bricker amendment, which in some ways is more ob- 
jectionable than any of the previous versions. 

The Committee on Foreign Law made a careful study of the 
commercial treaties with Haiti and Iran. The study was designed 
to help the State Department and others in the negotiation of 
similar treaties in the future. The Committee also prepared a 
report approving the establishment of a Commission on Inter- 
national Rules of Judicial Procedure. 

Also in the field of international affairs the Special Committee 
to Cooperate with the International Commission of Jurists made 
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important contributions to the objectives of the Commission. 
Those objectives have remained unchanged: to mobilize the 
legal profession in the free world to support the principles of the 
Rule of Law, and to investigate and expose the systematic de- 
struction of the Rule of Law in the Communist nations. Repre- 
sentatives of the Committee attended the International Congress 
of Jurists in Athens attended by nearly 150 eminent lawyers from 
48 nations. The Congress promulgated a brief, simple reaffir- 
mation of the Rule of Law, known as the Act of Athens, and 
called upon the profession everywhere to rededicate itself to up- 
holding the Act. In an April meeting at the House of the Asso- 
ciation Mr. A. J. M. van Dal reported on the work of the Com- 
mission since 1953. 

An unusual opportunity for service arose when Federal Judge 
Irving R. Kaufman asked the Association to submit a brief 
amicus curiae on several questions of interpretation of the Canons 
of Professional Ethics. ‘The Association’s Committee on Profes- 
sional Ethics prepared an excellent brief that we trust was of 
assistance to the court. The Committee, by the way, will in the 
early fall publish a collection of its opinions. The volume will 
also contain the opinions of the Committee on Professional 
Ethics of the New York County Lawyers’ Association, thus mak- 
ing available under one cover the opinions of both Associations. 
Publication of the volume was made possible by a grant from the 
Cromwell Foundation. 

This was a banner year for the Committee on Post-Admission 
Legal Education. Especially noteworthy was the variety of sub- 
jects discussed in the various Sections and the high caliber of the 
experts who led the discussions. We should not forget, as the 
Committee on Post-Admission Legal Education has not for- 
gotten, that we are, among other things, an educational institu- 
tion and that we have a duty to maintain the highest standards 
for our Section programs. The lectures given in the Meeting Hall 
were distinguished and interesting. Speakers this year included 
The Honorable Dag Hammarskjold, Secretary-General of the 
United Nations; The Honorable Samuel H. Hofstadter, Justice of 
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the Supreme Court of the State of New York; and The Honorable 
Oswald D. Heck, Speaker of the New York Assembly. Two 
Cardozo Lectures were delivered during the year, the first by 
Mr. Tweed, who was prevented from delivering his lecture which 
was scheduled for April. Mr. Tweed’s topic, developed in his 
own uniquely charming way, was “The Changing Practice of 
Law.” I am given to understand that when Mr. Tweed’s lecture 
appears in bound form the footnotes should be carefully perused. 
They are worth reading and contain material not readily avail- 
able elsewhere and not ordinarily found in footnotes. The other 
Cardozo Lecture was Judge Harold R. Medina’s provocative 
address, ‘“For Whom The Bell Tolls.” Following Judge Medina’s 
lecture a lot of bells started clanging. That did not cause the 
Judge as much concern as it did some other members of the 
judiciary. In the course of his lecture Judge Medina was good 
enough to say, “This Association has an enviable record of inde- 
pendent and courageous action in times of crisis such as the one 
we now face.” Certainly for many years Judge Medina has con- 
tributed impressively to that record. 

No annual report would be complete without some words of 
appreciation for the important role the fine library of the Asso- 
ciation plays in our affairs and, indeed, in the work of the entire 
Bar of the city. Books continue to roll in and the librarian con- 
tinues to want more stacks for his valuable tomes. Sometime, as 
the Library Committee is well aware, we are going to have to face 
up to the fact that our space is limited and that we will probably 
have to rely more and more on microfilms, microcards and the 
like. One of our more inventive members suggested we establish 
a small collection of books of general cultural interest that might 
be put in the West Reading Room as a loan collection. The li- 
brarian, vigilant as always, feels our books can best be read in the 
pleasant atmosphere of the library. 

Ninety law schools participated in the National Moot Court 
Competition sponsored by the Young Lawyers Committee, an 
increase over the eighty in the previous year’s competition. The 
winner was the Georgetown University Law Center, and a mem- 
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ber of that team made the best oral presentation. The best brief 
was submitted by the University of Pennsylvania Law School. 
Judges of the final argument were Mr. Justice John M. Harlan, 
Judge Stanley H. Fuld, Chief Judge John Biggs, Jr., Judge J. 
Edward Lumbard, Simon E. Sobeloff, Esq., Solicitor General of 
the United States, Professor Milton Handler and the President 
of the Association. Probably no other activity of the Association 
builds up so much continuing good will and an appreciation of 
what the Association is trying to do as this competition. Although 
the members of the Young Lawyers Committee may sometimes 
doubt it, it is well worth the unbelievable amount of work the 
Committee puts into this unique activity. 

The year was graced by several very pleasant social occasions. 
There was a reception for United Nations representatives, spon- 
sored by the Committees on International and Foreign Law. The 
Admiralty Committee and the Aeronautics Committee enter- 
tained distinguished judges and lawyers at their meetings. The 
Art Show was probably better than ever, and I say that in part 
because the Committee demonstrated its liberality by permitting 
me to show a painting. The Photographic Show was equally suc- 
cessful. There was a reception tendered by the Criminal Courts 
Committee to the Judges of Special Sessions and to the City 
Magistrates, an affair also distinguished by the presence of 
Stephen P. Kennedy, the Police Commissioner. Unfortunately 
an emergency prevented the Mayor from being present, but his 
engaging and effective assistant, Mr. Stanley H. Lowell, made 
the occasion a memorable one by announcing that the Mayor was 
reappointing Chief Justice Cooper as Chief Justice of the Court 
of Special Sessions. 

I cannot close this report without mentioning the work of the 
Committee on Entertainment. At its annual Twelfth Night 
Festival this year the Committee had as its guest of honor New- 
man Levy, for many years a member of the Committee and a 
distinguished author of one of its shows and parts of many more. 
The Committee sponsored the eleventh Annual Association 
Night Show, a musical revue entitled “Follow the Leader,” and 
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in spite of besetting difficulties, it measured up to the high stand- 
ards the Committee sets for itself and for us. Dearest to my heart 
of the Committee’s activities was, of course, the Ball, which the 
Committee graciously announced was in my honor. I was par- 
ticularly honored by the fact that my predecessors joined with 
the Committee in sponsoring the Ball. I like to dance. I like 
to dance where there is room to dance, and I have a great nostal- 
gia for the old-fashioned ball, which the Committee decided was 
the event most suitable to the Association. The Ball was alto- 
gether enjoyable, and nothing could have made the conclusion 
of my term of office more memorable for me. 

As I wrote this report the jagged coastline of New England 
slipped by unnoticed. The boat sailed in the present, but my 
mind, set on a course of reflection, sailed calmly into the past. 
Gone were the sun and the sky and the breeze, and I was back on 
the dais of the Meeting Hall, back in the noisy, crowded Recep- 
tion Hall, back with a Committee hunched around a long, 
green-topped table. “All these things I shall report,” I thought; 
“I shall report on each and every Committee.” But suddenly from 
out of the galley below the present returned: it was my turn, said 
the crew, to peel potatoes. The reverie was ended; the past, like 
the white water in our wake, had bubbled and frothed for a time, 
but at last had to smooth out and become one with the rest of 
the rolling sea. My year was becoming one with the history of the 
Association. As I watched it go I thought how much the richer 
I was for it, and how very poor it would have been without the 
help and the kindness of every single member. 




















Annual Antitrust Review 
By MiLTon HANDLER’ 


June 12,1956 


I 


At the time of my annual lecture three years ago, shortly after 
the President’s inauguration, there was a pervading feeling that 
we were at the threshold of a new official attitude towards anti- 
trust. The appointment of the Attorney General’s Committee 
to take a fresh look at these laws gave substance to this expecta- 
tion. We now know, however, that this was just wishful thinking.’ 
In submitting six specific legislative recommendations to Con- 
gress, the President in his Economic Message for 1956 states: 


“To serve the basic American desire for an economy in 
which business opportunities are increasing and in which 
economic control is widely diffused, it is desirable to 
strengthen our antitrust laws and provide larger appropri- 
ations for their enforcement.” 


In 1955 there wasa 50% increase in the number of antitrust cases 
instituted by the Department of Justice. The figure for that year 
was 53 as compared with the 35, 29 and 36 cases filed in each of 
the three preceding calendar years. This hardly is the record of 
soft enforcement. 

Perhaps those who decry the rigidities of antitrust will have to 


Editor’s Note: Mr. Handler’s review of recent antitrust developments is an annual 
feature of the Section on Trade Regulation of the Committee on Post-Admission 
Legal Education. 

1 Grateful acknowledgment is hereby made to the valuable assistance I received 
in the preparation of this talk from my colleagues Stanley D. Robinson, Robert K. 
Lifton and Joel C. Coleman. 

*The Committee’s report, reaffirming the faith of its members in the basic 
philosophy of the antitrust laws, did not propose abandonment of a single rule 
of per se invalidity under the Sherman Act. The best and most balanced appraisal 
of the Committee’s work is Rostow, Report of the Attorney General’s Committee in 
Perspective, CCH ANTITRUST LAW SYMPOSIUM—1956, 64. 
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await another Democratic “New Deal.” As one of antitrust’s 
stalwart devotees, I welcome Republican adherence to the true 


gospel. 
II 


The Court’s practice of deferring until the close of its term the 
announcement of decisions in important litigation has impelled 
the postponement of this lecture until mid-June. When the first 
opinion day in June passed without any decision in Cellophane, 
I was compelled to look about for other topics. Accordingly, I 
prepared some remarks on interesting developments in the fields 
of exclusives and mergers. I am reminded of an incident during 
the 1926 Term when Mr. Justice Stone circulated two of his own 
opinions without returning one which he had received some 
time before from Mr. Justice Holmes. The Olympian promptly 
returned the Stone drafts with this inscription: “I asked for 
bread, i.e. approval of my number 35, and you have given me two 
stones instead.” I trust your reaction will not be like the husband 
in a matrimonial case before Judge McCook who admitted on 
cross-examination that he had thrown a strawberry shortcake at 
his wife. When the Judge leaned forward and asked him “Why,” 
the witness clenched his fists, rose in his seat and growled: “Be- 
cause I wanted grapefruit.” 

I plan to have a little grapefruit for you tonight. I sent one of 
my men to Washington yesterday, to pick up and fly back with 
the text of the Cellophane decision,’ which was handed down that 
afternoon. From the standpoint of a lecturer, the opinions are dis- 
appointing because they do not deal with questions of major 
substantive importance. I shall discuss the case after some obser- 
vations on exclusives and mergers. 


III 


When the topic of “exclusive dealing” is mentioned, the anti- 
trust practitioner is apt to visualize a restraint upon the buyer 


® United States v. DuPont De Nemours & Co.,—U'S.,—100 L. ed. Advance p. 751 
(1956). 
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and to train his mind upon Section 3 of the Clayton Act as in- 
terpreted by the Supreme Court in Standard Stations.‘ Tonight, 
however, I intend to discuss the reverse side of the exclusive 
dealing coin—where the seller is the one restricted. The buyer 
is free to patronize competing sellers, but the seller agrees not 
to deal with any other buyer—typically within a prescribed terri- 
tory. Commonly known as exclusive distributorships or fran- 
chises, these exclusive selling agreements are subject to the gen- 
eral prohibitions of the Sherman Law. However, the absence of 
any restriction on the buyer removes them from the more exact- 
ing requirements of the Clayton Act. 

Since exclusive selling arrangements have long been prevalent 
in the business world, one would expect that by this time their 
legal status would be fairly clear. However, three interesting de- 
cisions by the lower federal courts within the past year, two of 
which are diametrically conflicting, have unsettled the law in 
this field. I am referring to the decisions of the Tenth Circuit in 
Paramount Film Distributing Corporation v. Village Theatre, 
Inc., Judge Holtzoff in Webster Motor Car Co. v. Packard Motor 
Car Co.,° and Judge Thomsen in Schwing Motor Co., Inc. v. 
Hudson Sales Corp.’ 

Consonant with the rule at common law,’ exclusive selling 


“ Standard Oil of California v. United States, 337 U.S. 293 (1949). There have been 
no court decisions during the past year on exclusive buying agreements. The only 
significant decision of the Federal Trade Commission is Beltone Hearing Aid Co., 
Docket No. 5825 (Feb. 15, 1956) where the Commission in a per curiam decision 
affirmed the ruling of the Examiner and referred to Dictograph Products, Inc. v. 
Federal Trade Commission, 217 F. 2d 821 (2d Cir. 1954), cert. denied 349 U.S. 940 
(1955), and Anchor Serum Co. v. Federal Trade Commission, 217 F. 2d 867 (7th Cir. 
1954), as controlling authorities. The Beltone case is no different from any of the 
other hearing aid cases decided by the Commission. The two court cases cited refer 
approvingly to Standard Stations and go further in their espousal of quantitative 
substantiality than the Commission’s own decision in Maico Co., CCH Trade Reg. 
Rep. Par. 11,577 (gth ed.) (F.T.C. Dec. 15, 1953). 

5 998 F. ed 721 (10th Cir. 1956). 

°135 F. Supp. 4 (D.D.C. 1955). 

7138 F. Supp. 899 (D.Md. 1956). 

8 Donovan v. Pennsylvania Co., 199 U.S. 279 (1905); Delaware Lackawanna & 
Western Railroad Co. v. Town of Morristown, 276 U.S. 182 (1928); Black and White 
T. & T. Co. v. Brown and Yellow T. & T. Co., 276 U.S. 518 (1928); Pittsburgh Ath- 
letic Club v. KQV Broadcasting Co., 24 F. Supp. 490 (W.D.Pa. 1938); Restatement, 
Contracts, §516(e). 





3'70 THE RECORD 


agreements have traditionally been regarded under the Sherman 
Act as one of the ancillary restraints having a legitimate business 
purpose. As such, they have been sustained as affording fair pro- 
tection to the buyer without injuring the public. “ An exclusive 
covering an unnecessarily broad area or excessive time period 
presumably would be unduly protective of the buyer. However, 
the courts have typically focused their inquiry on the effect upon 
the public. In so doing, no elaborate market analysis is under- 
taken to determine the precise impact of the exclusive on the 
competitive texture of the market. The inquiry is of more limited 
scope—namely, whether the seller has a monopoly or the ex- 
clusive creates a monopoly in the buyer. Where the exclusive is 
not part and parcel of a scheme to monopolize and effective com- 
petition exists at both the seller and buyer levels, the arrange- 
ment has invariably been upheld as a reasonable restraint of 
trade.’ In short, the rule was virtually one of per se legality. 

Then came Judge Holtzoff’s decision invalidating an exclusive 
distributorship in Packard. 

The plaintiff in that case, one of three Packard dealers in 
Baltimore, had conducted a profitable business over the years. 
One of its competitors, the Zell Motor Car Company, had been 
operating at a loss and advised Packard that it would stop selling 
its cars unless it received an exclusive contract which would 
eliminate all rival Packard dealers in the area. In response to 
this pressure Packard terminated the franchises of the plaintiff 
and its other dealer in Baltimore. The plaintiff went out of busi- 
ness and sued for treble damages, claiming that the exclusive 
dealing arrangement between Packard and Zell constituted a 
conspiracy in violation of the antitrust laws. The jury returned 


8 Bascom Launder Corp. v. Telecoin Corp., 204 F. 2d 331, 335 (2d Cir. 1953), 
cert. denied 345 U.S. 994 (1953); Fargo Glass & Paint Co. v. Globe American Corp., 
201 F. 2d 534 (7th Cir. 1953), cert. denied 345 U.S. 942 (1953); Carter-Crume Co. v. 
Peurrung, 86 Fed. 439, 442 (6th Cir. 1898); United States v. Bausch & Lomb Optical 
Co., 45 F. Supp. 387, 398-99 (S.D.N.Y. 1942), aff'd 321 U.S. 707, 719 (1944); see 
United States v. Addyston Pipe & Steel Co., 85 Fed. 271, 282 (6th Cir. 1898), aff'd 
175 U.S. 211 (1899). 

® See cases cited supra, notes 8 and 8a. 
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a verdict for the plaintiff in the sum of $190,000 which the trial 
judge trebled. 

In denying Packard’s motion for a new trial, Judge Holtzoff 
conceded that a businessman “has the privilege of selling its 
products to whomever it chooses, to refrain from dealing with 
any one, and to prefer one potential customer over another.”” 
Hence if Packard “of its own initiative, for whatever reasons it 
deemed best, determined that thereafter there should be only 
one Packard dealer in Baltimore, who would receive an ex- 
clusive franchise, and that this dealer should be the Zell Motor 
Car Company, there would probably have been no violation of 
the anti-trust laws.’”" The court held, however, that Packard’s 
choice of customers could not stem from “an agreement or ar- 
rangement or conspiracy . . . to exclude others from the channels 
of trade, or to attempt to create a monopoly or substantial mon- 
opoly for one of the parties to the agreement.” * 

Having submitted to the jury the determination of “whether 
the transaction constituted an unreasonable agreement in re- 
straint of trade among the several States, or an agreement to at- 
tempt to monopolize,” Judge Holtzoff ruled that the jury was 
justified in reaching the conclusion that 


‘,.. am agreement on the part of the manufacturer with 
one of its own dealers to terminate the franchise of all 
competitors and to grant to him a monopoly within a 
certain area, is an agreement in unreasonable restraint of 
trade, or an agreement to monopolize.” * 


The court had no hesitation in finding that the agreement 
substantially restrained competition—the competition being 
among rival Packard dealers in the Baltimore area, as distin- 
guished from competition among dealers in different makes of 
motor vehicles. 

Although on the surface the Packard case purports to be merely 


10 135 F. Supp. at 8. 
1 Tbid. 
2 Ibid. 

18 Jd. at g. 
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an illustration of the monopoly limitations on exclusive distrib- 
utorships, in reality Judge Holtzoff causes the exception to 
swallow the rule. For it was only by viewing the relevant mar- 
ket in terms of Packard cars, rather than automobiles generally, 
that the court was able to conclude that a local monopoly had 
been created in the exclusive distributor. Such reasoning, if 
carried to its logical conclusion, might outlaw every exclusive 
distributorship involving a trademarked article irrespective of 
the existence of competing products, on the ground that it con- 
fers an illegal monopoly in respect of the particular article. This 
point of view, it should be noted, was specifically rejected by 
the Supreme Court in Cellophane, Mr. Justice Reed stating: 


“*,.. one can theorize that we have monopolistic competi- 
tion in every nonstandardized commodity with each man- 
ufacturer having power over the price and production of 
his own product. However, this power that, let us say, 
automobile or soft-drink manufacturers have over their 
trademarked products, is not the power that makes an il- 
legal monopoly. Illegal power must be appraised in terms 
of the competitive market for the product.”’™ 


Judge Holtzoff’s rationale is troublesome in still another re- 
spect. Although the court stressed the fact that a competitor had 
been driven out of the market, it nevertheless indicated that it 
would have condoned the very same result if the exclusive fran- 
chise had been the product of Packard’s independent decision, 
rather than pressure from Zell. In short, the court was apparently 
ready to permit the legality of the exclusive to hinge on whether 
it was inspired by the manufacturer or the dealer. Since the pur- 
pose of the exclusive selling covenant is to protect the dealer 
from competition in the manufacturer's product, and there is no 
necessity for the manufacturer to impose a contractual restraint 
upon himself, it is logical to expect that the impetus for the 
agreement will typically come for the dealer. 


% United States v. DuPont de Nemours & Co., 100 L. ed. Advance P- 751, 763 
(1956). 
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Judge Holtzoff’s position was squarely rejected by Judge 
Thomsen in the Hudson case. In a factual setting substantially 
the same as that in Packard, the court, before trial, dismissed 
actions brought by two disfranchised Hudson dealers who had 
conducted successful businesses in Baltimore. Their complaints 
alleged that Hudson and another of its Baltimore dealers, 
Bankert, had conspired to monopolize trade in Hudson cars and 
accessories in Baltimore and to eliminate the plaintiffs as com- 
petitors of Bankert by refusing to renew their franchises. Al- 
though two other Hudson dealers continued to operate in the 
Baltimore area, the complaint alleged that as a result of the al- 
leged conspiracy Bankert had obtained a “virtual’”” monopoly 
of the sale of the Hudson line in Baltimore. 

In dismissing the complaints the District Court reaffirmed the 
principle that ‘““Every manufacturer has a natural and complete 
monopoly of his particular product, especially when sold under 
his own private brand or trade name” and “may exercise his own 
independent discretion as to the parties with whom he will 
deal.”"* Recognizing that “An exclusive agency or dealership 
necessarily involves a limited monopoly to sell the product of 
the manufacturer in the area covered by the exclusive agree- 
ment,” the court declared that such limited monopolies are 
valid unless used to extend the manufacturer’s monopoly into 
other fields or to establish market dominance and drive out 
competing products. As the court pointedly observed, if it were 
unlawful for a particular manufacturer to give a dealer a mon- 
opoly in handling its product in a given area, irrespective of the 
existence of competition with the products of other manufac- 
turers, “all exclusive agency agreements would be illegal per se.” ” 

The test governing the validity of the defendants’ conduct, 
according to Judge Thomsen, was whether it prejudiced the 
public interest by unduly restricting the free flow of interstate 
commerce. Analyzing the allegations of the complaint, the court 





5 198 F. Supp. at go. 
16 Td. at 903. 
1 Ibid. 
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found them insufficient to establish any injury to the public. In 
this connection the court observed that there was no allegation 
that the public was unable to purchase at competitive prices all 
of the automobiles that it wished to buy or even that it was un- 
able to buy at competitive prices all of the Hudson cars that it 
desired; and that even assuming a decrease in Hudson sales in 
Baltimore as a result of the alleged conspiracy, “the market 
in the general commodity, automobiles in all price ranges, re- 
mained in its normal competitive state.”” Thus, the restraint 
charged did not fall into that class of “restraints which produce 
an effect upon the market in a commodity generally,” but rather 
in the class of “restraints which affect a relatively minor brand 
in a highly competitive market of the general commodity.”” As 
such, it did not offend the antitrust laws. 

The court agreed that if the case involved a horizontal con- 
spiracy among competitors or if Hudson enjoyed a dominant 
position in the industry or in the Baltimore market, the result 
might be different. But no horizontal conspiracy was alleged and 
neither Hudson nor Bankert could be held to have dominated 
the automobile market, since Hudson’s share amounted to about 
2%, of total automobile sales.” 

Expressing his disagreement with Judge Holtzoff’s conclusion 
that the validity of an exclusive franchise depends on whether it 
is inspired by the manufacturer or dealer, Judge Thomsen pun- 
gently declared: ‘‘Such decisions are not made in a vacuum” and 
it “ignores the realities” to suppose that a manufacturer would 


8 Td. at 904. 

19 Td. at gO4-05. 

” The court also found that the allegation that the public received lower trade- 
in prices for Hudson cars did not disclose injury to the public. It noted that the 
complaint did not allege that Bankert had a virtual monopoly or any kind of 
monopoly of the general used car market in the Baltimore area. Consequently, the 
owner of an old Hudson could sell it to a used car dealer and buy a new Hudson 
for cash, or could trade in his old Hudson on a new car of another make, or could 
deal with either of the other Hudson dealers in the Baltimore area. Similarly, the 
court determined that an allegation that Bankert charged higher prices for supply- 
ing Hudson parts, accessories and service failed to show public injury since it was 
not alleged that Bankert had any monopoly of Hudson parts or that Hudson re- 
fused to sell parts to other repairmen. 
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“decide to reduce the number of its dealers in a particular city 
from 5 to 3 or from g to 1 without discussing the matter with the 
dealers or dealer whom it wished to retain.”™ The essence of 
Judge Thomsen’s ruling is that: 


“Unless the manufacturer dominates the market, he has 
the right to give a dealer an actual monopoly, let alone a 
‘virtual’ monopoly, in the sale of his particular make or 
brand in a particular territory. And this right is not to be 
lost simply because the manufacturer and the dealers dis- 
cuss the matter before the expiring agency or dealership 
agreements terminate and are not renewed.”™ 


The third case pertinent to the problem under consideration is 
the Village Theatre decision of the Tenth Circuit. There a sub- 
urban theatre charged that its inability to obtain first run Para- 
mount pictures was the result of a vertical agreement between 
Paramount and its formerly affiliated exhibition company to 
favor the latter’s theatres in downtown Salt Lake City. Unlike the 
run-of-the-mill motion picture case, there was no claim of any 
horizontal conspiracy between two or more distributors. The trial 
judge ruled that the alleged agreement between Paramount and 
the downtown exhibitors, if proved, was unlawful per se. Ac- 
cordingly, he refused to submit to the jury as an issue of fact 
whether it constituted an unreasonable restraint of trade. 

On appeal from an adverse verdict, the defendants argued that 
even if they had agreed as charged, such an agreement between a 
single distributor and single exhibitor was tantamount to a law- 
ful exclusive dealing arrangement. The defendants further 
argued that in any event such an arrangement was not illegal per 
se but that it was at least covered by the rule of reason and that the 
jury should have been instructed accordingly. 

The Tenth Circuit rejected the first argument but accepted the 
second, holding that an issue of fact was presented as to whether 
there was an unreasonable restraint of trade. 


™ Td. at go6. 
* Id. at go6-07. 
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The one clear principle that emerges from these cases is that 
exclusive selling agreements do not per se violate the antitrust 
laws. At the very least the reasonableness of the restraint must be 
submitted to the jury under the rule of reason. 

Judge Thomsen, of course, goes further and upholds exclusive 
distributorships as a matter of law, absent monopoly. His view is 
faithful to the common law tradition that an exclusive selling 
agreement is a reasonable restraint of trade unless employed by a 
monopolist. In my opinion, it is also consonant with the sound 
administration of the antitrust laws. If neither seller nor buyer 
dominate their fields, and face vigorous competition from others, 
the exclusive can have no adverse effect on competition. It does 
not foreclose competing buyers from access to other sources of 
supply. It does not deny competing sellers access to their markets, 
there being no restraint on the buyer. The presence of outside 
competition safeguards the consumer interest. 

Manifestly, the agreement in the Packard case neither pre- 
vented the two disfranchised dealers from obtaining franchises 
from any other automobile company, nor insulated the exclusive 
Packard dealer from the intense competition of other automobile 
dealers in Baltimore. To be sure, the exclusive franchise elimi- 
nated competition among Packard dealers in the local market and 
possibly caused harm to the disfranchised dealers. But so long as 
there was no substantial diminution in the vigor of competition 
in the sale of automobiles generally, the exclusive should have 
been upheld. After all, the Sherman Act does not outlaw every 
contract that restrains trade, but only those that have an unduly 
deleterious effect on competition. All ancillary restraints entail 
some elimination of competition. This is the price for the over-all 
advantages to society from their use. To view the impact of the ex- 
clusive in terms of the lessening of competition in the product of 
a particular manufacturer who does not occupy a dominant 
market position is to prevent the use of this efficient marketing 
device. A similar parochial attitude towards the other ancillaries 
would result in their invalidation. 

As we have seen, both the Tenth Circuit and Judge Holtzoff 
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eschew a rule of per se invalidity. Neither, however, articulates 
what criteria should apply in resolving the issue of reasonable- 
ness. Judge Holtzoff would apparently submit the validity of the 
agreement to the fluctuating judgment of the jury without fur- 
nishing it with any guideposts. This truly would permit juries ‘‘to 
set sail on a sea of doubt.”” A rule of reason so vague and un- 
charted has not yet won acceptance in our antitrust jurispru- 
dence. It needlessly accentuates the uncertainties of antitrust 
without promoting the interests of either the public or the 
parties. A more definite content has been accorded the rule in 
the case of both ancillary and non-ancillary restraints. The rule of 
reason applicable to ancillaries, which Judge Thomsen properly 
invoked, measures the public interest by determining the mo- 
nopolistic effects of the exclusive. The least that can be required, 
if we are to borrow the rule of reason from the non-ancillary field 
is the factual determination of the anti-competitive effects of the 
transaction in the market as a whole, as outlined in Times- 
Picayune.” If it be said, on the one hand, that such an inquiry in 
the absence of monopoly is likely to be meaningless and to leave 
no question for the jury’s determination, or, on the other hand, 
that the generality of the inquiry may vest too large a discretion 
in the jury, I can only answer that these criticisms underscore the 
folly of departing from the sound rule of both the common law 
and the prior Sherman Act decisions. 

Closely related to the exclusive selling agreement is the restric- 
tive territorial clause. Theoretically, it is possible for a manu- 
facturer to grant an exclusive to a single distributor within a 
specified territory without confining the distributor’s sales to that 
area. Asa practical matter, however, the two types of restrictions 
usually go hand in hand. In return for granting the exclusive, the 
manufacturer normally wili want an assurance that the allotted 
market will be fully exploited and that the distributor will not 
dissipate his efforts by spreading himself too thin or interfere with 


* United States v. Addyston Pipe & Steel Co., 80 Fed. 271, 283-84 (6th Cir. 1898), 
aff'd 175 U.S. 211 (1899). 
* United States v. Times-Picayune Publishing Co., 345 U.S. 594 (1953). 
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the activities of some other distributor. The validity of this addi- 
tional restraint was not presented for adjudication in the Packard, 
Hudson or Village Theatre cases, but it is squarely challenged by 
the Government in its recent indictment of the J. P. Seeburg 
Corporation® and a companion equity suit against Seeburg and its 
distributors.” 

According to the Government, Seeburg is the largest manu- 
facturer of coin operated phonographs in the United States, ac- 
counting for more than 40% of the total national output. The 
gist of the claim of illegality is that Seeburg and its distributors 
entered into a conspiracy by which each distributor received an 
exclusive sales territory and agreed not to invade the territory 
assigned to another.” 

Strangely enough, although territorial security clauses have 
long been used by manufacturers in the distribution of their 
products, their legality has been passed upon by the federal courts 
in relatively few instances and invariably has been upheld as a 
reasonable restraint of trade. In so holding the courts have gen- 
erally stressed the nonmonopolistic position of the manufacturer 
and the presence of effective outside competition*—much as the 
same factors were dwelt upon by Judge Thomsen in dealing with 
the cognate restraint in Hudson. However, these cases which deal 
with a solitary agreement between a manufacturer and a single 
dealer rather than a network of dealer agreements are not neces- 
sarily dispositive of the issue in Seeburg. Conceivably a court 


* United States v. J. P. Seeburg Corporation, Crim. 56CR139 (N.D. Ill. March 2, 
1956). 

* United States v. J. P. Seeburg Corporation, Civ. 56C419 (N.D. Ill. March 2, 
1956). 

7 The Government also claims that as part of the alleged conspiracy the dis- 
tributors agreed to refrain from selling directly to restaurants, taverns, or any other 
place of business where coin-operated phonographs are placed for use by the public. 

* Boro Hall Corp. v. General Motors Corp., 124 F. 2d 822 (2d Cir. 1942), rehear- 
ing denied 130 F. 2d 196 (2d Cir. 1942), cert. denied 317 U.S. 695 (1943); Phillips 
v. lola Portland Cement Co., 125 Fed. 593 (8th Cir. 1903), cert. denied 192 U.S. 606 
(1904); cf. Cole Motor Car Co. v. Hurst, 228 Fed. 280 (5th Cir. 1915), writ of error 
denied sub nom. Tillar v. Cole Motor Car Co., 246 Fed. 831 (5th Cir. 1917), cert. 
denied 247 U.S. 511 (1918); Sinclair Refining Co. v. Wilson Gas & Oil Co., 52 F. 2d 
974 (W.D.S.C. 1931). 
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might distinguish on conceptual, if not practical, grounds be- 
tween a single vertical agreement containing a territorial sales 
limitation and a series of such agreements. For it is clear that the 
effect of a plurality of restrictive territorial franchises is to elimi- 
nate competition at the dealer level in the manufacturer’s 
products. And it is equally clear that if the dealers had agreed 
among themselves to achieve the identical allocation of territories 
and freedom from competition, such collective horizontal action 
would constitute a conspiracy to divide markets violative of the 
Sherman Act.” 

It is arguable, therefore, that the legality of a division of terri- 
tories should not depend on whether the division springs from a 
series of separate vertical agreements between a manufacturer 
and his dealers, or from a horizontal agreement among the deal- 
ers. The effect on competition may be identical in either event. 

Support for such an argument may be found in Dr. Miles Medi- 
cal Co. v. John D. Park & Sons Co., 220 U. S. 373, 407-408 (1911), 
where Mr. Justice Hughes, speaking of the ability of a manufac- 
turer to fix the retail price at which its dealers might sell, said: 

“The [manufacturer] can fare no better with its plan of 
identical contracts than could the dealers themselves if 
they formed a combination and endeavored to establish 
the same restrictions, and thus to achieve the same result, 
by agreement with each other.” 


It is entirely possible that this is the theory upon which the 
Government is proceeding in Seeburg. Neither the indictment 
nor the complaint discloses whether the charge of a horizontal 
conspiracy among the distributors is based on anything more 
than inference from their execution of separate but similar agree- 
ments with Seeburg. Of course, if the Government does possess 


»® Addyston Pipe & Steel Co. v. United States, 175 U.S. 211, 241 (1899), modifying 
85 Fed. 271, 291 (6th Cir. 1898); United States v. Aluminum Co. of America, 148 
F. 2d 416, 427 (2d Cir. 1945); Pfotzer v. Aqua Systems, Inc., 162 F. 2d 779 (2d Cir. 
1947); United States v. Sears, Roebuck & Co., 111 F. Supp. 614, 620-21 (S.D. N.Y. 
1953); United States v. Imperial Chemical Industries, Ltd., 100 F. Supp. 504, 593 
(S.D. N.Y. 1951), enforcement decreed 105 F. Supp. 215 (S.D. N.Y. 1952); United 
States v. The Bayer Co., Inc., 135 F. Supp. 65 (S.D. N.Y. 1955). 
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independent evidence of such a conspiracy, the case may provide 
little, if any, enlightenment as to the underlying validity of the 
territorial security clause. Even Judge Thomsen excepted hori- 
zontal conspiracy between competitors from the scope of his de- 
cision upholding exclusives in the Hudson case. Moreover, if, as 
the Government alleges, Seeburg is the dominant manufacturer 
in the market, under the Hudson rationale and the negative im- 
plications of the cases upholding territorial restrictions in a single 
agreement between manufacturer and dealer, it might very well 
be unlawful for Seeburg to enter into any exclusive selling ar- 
rangement, wholly apart from any question of horizontal con- 
spiracy. It is conceivable, therefore, that the naked issue of the 
validity of territorial restrictions may not be authoritatively ad- 
judicated in Seeburg.” 

My own view is that the rule should be no different in the case 
of a series of restrictive territorial agreements than in the case of 
one such agreement. The controlling consideration should be 
whether, despite the absence of competition among the manu- 
facturer’s dealers, there is effective competition from other sellers. 
It is wholly unrealistic to say that a manufacturer may enter into 
such an arrangement with one but not two or more of his dis- 
tributors without running a risk of having his method of distribu- 
tion attacked on the theory that a series of separate vertical 
agreements adds up to an unlawful horizontal conspiracy. To 


® The Philco case, which I discussed in last year’s lecture, has since been termi- 
nated by a consent decree. United States v. Philco Corp., 1956 Trade Cases, par. 68, 
409 (E.D.Pa. 1956). Among other injunctive provisions, the decree enjoins Philco 
from limiting, directly or indirectly, the persons to whom or the territories within 
which its distributors may sell Philco products. Subject to this prohibition, Philco 
may 


“. . . designate geographical areas in which such distributors shall respec- 
tively be primarily responsible for wholesaling Philco products and to termi- 
nate the franchises of distributors who do not adequately represent Philco 
and promote the sale of all Philco products in areas so designated as their 
primary responsibility.” 


In short, the decree recognizes Philco’s right to obtain effective representation by 
charging its distributors with primary responsibility for exploiting a particular 
geographical area. At the same time, however, it prevents Philco from imposing 
territorial restrictions as a method of insuring such exploitation. 
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draw such a distinction is tantamount to making no distinction at 
all and outlawing the device in its entirety. The courts should not 
permit conceptual theories of conspiracy to obscure the crucial 
fact that the primary purpose of the territorial restriction is to 
maximize the promotion of the manufacturer’s product, and that 
it results in no harm to the consuming public so long as there is 
keen competition among different manufacturers of the same 
product. 

Moreover, the theory postulated by the Dr. Miles Medical case, 
if pursued to its logical conclusion, would invalidate most verti- 
cal restraints, since many of the restrictions now permitted in 
contracts between seller and buyer would be forbidden if made by 
a group of sellers or buyers. In short, the considerations of under- 
lying antitrust policy formulated by Judge Thomsen in Hudson 
apply with equal cogency here. It will be interesting to see 
whether the courts will ultimately adopt this analysis. In the 
meantime, the rumblings from the Department of Justice sound 
ominous. 


IV 


In my treatment of mergers in last year’s lecture, I expressed 
the hope that authoritative judicial construction of Section 7 
would put an end to the “interminable guessing game in which 
all analysts of Section 7 have perforce been engaged.” This past 
year has seen only one decision on Section 7—the denial of a pre- 
liminary injunction in United States v. Brown Shoe Company, 
Inc. by Judge Hulen.” The “‘guessing game” thus continues, with 
the House Judiciary Subcommittee® and the head of the Anti- 
Trust Division now participating in it.” 

The Subcommittee’s recent interim report takes the position 


* 10 RECORD 332, 339 (1955). 

* 1956 Trade Cases, par. 68, 244 (E.D.Mo. 1956). 

* Interim Report of Antitrust Subcommittee of Committee on the Judiciary, 
House of Representatives, 84th Cong., 1st Sess. (1955). 

*% Address by the Hon. Stanley N. Barnes, Assistant Attorney General, American 
Bar Association, Section of Antitrust Law, Proceedings of Spring Meeting 11 (April 
1956). 
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that Section 7 should receive the same interpretation as that ac- 
corded Section 3 in the Standard Stations case.” It accordingly 
criticizes the Federal Trade Commission for not adopting the 
criterion of quantitative substantiality in its Pillsbury decision* 
and reproves the Attorney General’s Committee for endorsing the 
Pillsbury rationale.” 

In an address at the Annual Dinner Meeting of the New York 
State Bar Association’s Section on Antitrust Law last January,” I 
took sharp issue with the Subcommittee’s reading of the statute 
and its reconstruction of the legislative record. The wording of 
the legislation, the antecedent case law and the entire legislative 
history persuaded me that Congress neither intended nor pro- 
vided that the legality of mergers should depend upon the 
amount of disappearing competition. On the contrary, I pointed 
out that a qualitative test was intended, that is, that the lawful- 
ness of a merger should depend on whether it will in all reason- 
able probability so alter the structure of the industry and the 
quality of its competition as to deprive the public of the advan- 
tages of the competitive organization of the particular market. 

In his recent address before the Antitrust Section of the Ameri- 
can Bar Association, Judge Barnes chides Congressman Celler 
and myself for indulging in a debate which he says “lacks, not 
only logic, but even point.” ” He finds that “the ‘quantitative sub- 
stantiality’ debate adds more heat than light” to the solution of 
the vexing questions of interpretation that the statute poses.“ 

Why Judge Barnes believes that quantitative substantiality is 
not a real antitrust issue is not clearly explained. One is forced, 
therefore, to speculate about his reasons. j 

The first possibility is that Judge Barnes does not believe that 


% Standard Oil of California v. United States, 337 U.S. 293 (1949); Interim Re- 
port, supra, p. 19. 

* Pilisbury Mills, Inc., F.T.C. Docket 6000 (1953); Interim Report, supra, p. 23. 

87 REPORT OF THE ATTORNEY GENERAL’S COMMITTEE TO STUDY THE ANTITRUST LAWS 
122-24 (1955); Interim Report, supra, p. 24. 

* Quantitative Substantiality and the Celler-Kefauver Act—A Look at the 
Record, '7 MERCER L. REV. 279 (1956). 

*® Barnes, supra, p. 10. 
Td. at 20. 
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Standard Stations itself prescribes a test of quantitative sub- 
stantiality even in Section 3 cases. He suggests that the facts in 
that case would have supported the same result irrespective of 
the standard of legality invoked. The difficulty with this view is 
that it entirely ignores both the underlying rationale and prece- 
dential force of the Supreme Court ruling. If and when the Su- 
preme Court says that Standard Stations is to be limited to its 
special facts and that it did not intend to lay down a rule of gen- 
eral applicability even under Section 3, quantitative substanti- 
ality will indeed be a dead issue. 

But no court has limited the significance of Standard Stations 
to its precise facts. On the contrary, the courts have uniformly 
interpreted it as establishing a test applicable to all cases arising 
under Section 3.“ I would be the first to applaud judicial rejec- 
tion of a strictly quantitative approach in favor of an actual 
inquiry into the likelihood that competitors will be foreclosed 
from access to markets. This was also the fervent wish of the At- 
torney General’s Committee.“ Unfortunately, it has not yet come 
to fruition. Hence, Judge Barnes’ effort to justify Standard Sta- 
tions on its facts is only meaningful if it indicates that the De- 
partment of Justice does not regard quantitative substantiality as 
the controlling standard under Section 7. 

A second possibility, therefore, is that Judge Barnes intended 
to apprise the bar that the Department of Justice, like the Federal 
Trade Commission, has rejected the doctrine. Were this true, the 
controversy would indeed become largely academic. 

Is it true? 

The Department’s position is best exemplified by the cases it 
has filed. Indeed, Judge Barnes suggests that we forego preoccu- 


“ Dictograph Products, Inc. v. Federal Trade Commission, 217 F. 2d, 821 (2d 
Cir. 1954) cert. denied 349 U.S. 940 (1955); Anchor Serum Co. vy. Federal Trade 
Commission, 217 F. 2d, 867 (7th Cir. 1954); Automatic Canteen Co. v. Federal Trade 
Commission, 194 F. 2d 433 (7th Cir. 1952), rev’d on another ground 346 U‘S. 61 
(1953); see Transamerica Corporation v. Board of Governors, 206 F. 2d 163, 170 
(gd Cir.), cert. denied 346 U.S. go1 (1953). 

42 REPORT OF ATTORNEY GENERAL’S COMMITTEE TO STUDY THE ANTITRUST LAWS 146- 
48 (1955). 
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pation with abstract labels and concentrate upon the proceedings 
instituted by the Government.* 

What light do these proceedings furnish? 

“All cases thus far,” Judge Barnes tells us, “have involved ac- 
quisition by ‘industry leaders.’ Not only have the acquiring firms 
been market major factors, but acquired concerns also bulk large. 
Finally, present generally has been some market history of shrink- 
ing competition.” “ 

Judge Barnes does not define what he means by the terms, 
“industry leader,” “major market factor,” or “bulk large.” By 
“industry leader,” does he mean one of the five, ten or twenty 
top-ranking companies? What is the dividing line? 

Is there any difference between an “industry leader” and a 
“major market factor’? 

Is there a permissible inference that acquisitions by companies 
which are neither leaders nor major factors are beyond the pur- 
view of the statute? 

How big must the acquired company be to “‘bulk large’? 

Is there any correlation between this concept of industrial girth 
and quantitative substantiality? 

By “history of shrinking competition,” is anything more meant 
than that there have been prior acquisitions? How many such 
acquisitions does it take to make a “history”’? 

Wholly apart from the fuzzy meaning of these concepts, what 
is their legal significance? 

Do we havea new per se rule in the making that any acquisition 
by an industrial “leader” or “major market factor” which is not 
de minimis is unqualifiedly unlawful regardless of its probable 
effect on competition? 

Is there an intimation here that because there is a record of 
prior purchases by the acquiring company, any additional acqui- 
sition is of necessity unlawful? 

Unfortunately, the cases to which Judge Barnes refers leave 
these questions unanswered. 


48 Barnes, supra, p. 10. 
“ Ibid. 
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Only Brown Shoe* affords any enlightenment. The simple 
teaching of the case is that when the Government is trying to win 
in court it does not hesitate to urge quantitative substantiality. 

The complaint seeks to prevent Brown, the nation’s third 
largest shoe manufacturer, from acquiring Kinney, which ranks 
ninth. Brown accounts for only 5% of total shoe production in 
the country and 1% of national retail sales, while the correspond- 
ing figures for Kinney are .5% and .g%. Judge Barnes evidently 
regards Brown as an “industry leader,” and Kinney as a firm that 
“bulks large.”’ Since 1950, Brown has acquired ten concerns with 
annual sales of $51 million. The combined Brown-Kinney retail 
chain of 830 stores would represent 3.81% of all retail shoe out- 
lets and 16.02% of all chain shoe stores in the United States. 

In seeking a preliminary injunction, the Government argued 
that Section 7 embodied the same standard of illegality as Sec- 
tion 3 and therefore that Standard Stations, which laid down a 
test of quantitative substantiality, was the controlling authority. 

Contending that the acquisition would foreclose competing 
shoe manufacturers from the Kinney retail market, the Govern- 
ment relied on the following passage from Standard Stations: 


“The showing that Standard’s requirements contracts 
affected a gross business of $58 million comprising 6.7% 
of the total in the area goes far towards supporting the in- 
ference that competition has been or probably will be 
substantially lessened.” “ 


The Government urged the court not to make a widespread 
economic inquiry into the probable effect of the merger on com- 
petition, and to disregard statistical data offered by the defend- 
ants demonstrating that their market share was slight. For this, 
it relied upon the Anchor Serum“ and Dictograph* cases, which 


“ United States v. Brown Shoe Company, Inc., 1956 Trade Cases, par. 68, 244 
(E.D. Mo. 1956). 

“ Brief for Plaintiff, p. 9, United States v. Brown Shoe Company, Inc., supra. 

47 Anchor Serum Co. v. FTC, 217 F. 2d 867 (7th Cir. 1954). 

8 Dictograph Products, Inc. v. FTC, 217 F. 2d 821 (2d. Cir. 1954), cert. denied 


349 U.S. 940 (1955). 
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followed the path of Standard Stations. To further negate the 
significance of market share data, the Government asserted: “In 
the International Salt case, no attempt was made to prove what 
percentage of all salt sold in the United States was involved. Ob- 
viously $500,000 represents a very slight percentage of all salt 
sold.” “ It concluded that: “Control by agreement and acquisition 
of 3% of retail sales in the United States is within the test of the 
Standard Stations case.” 

Judge Hulen squarely rejected this approach and refused to 
issue a preliminary injunction. The court declined to read the 
1950 amendment to Section 7 as impairing the validity of Trans- 
america’s” distinction between the Sections 3 and 7. Although the 
general tenor of the court’s opinion is inhospitable to the Gov- 
ernment’s case, it left for the trial the ultimate determination of 
the question of legality. In the interim, it required the defend- 
ants to maintain the separate indentities of the merged companies 
so that if the Government ultimately prevailed in the action, 
divestiture could readily be effectuated. 

Having carefully studied the Government’s brief in Brown 
Shoe, I obtain little solace from Judge Barnes’ assurance that 
“fears of ‘per se’ rules under Section 7” are groundless.” That brief 
treats quantitative substantiality as a threshold question, the reso- 
lution of which obviates the need for any further inquiry. So long 
as the Government urges the courts to adopt quantitative sub- 
stantiality as the controlling index of illegality, I must respect- 
fully disagree with Judge Barnes that the argument over this 
theory “lacks, not only logic, but even point.” 

Moreover, I cannot see how one can derive any comfort from 
the sonorous epithets “industrial leader,” “major market factor” 
and “bulk large’ when they are applied to companies which, 
though ranking third and ninth in an industry, account for no 


“ Brief for Plaintiff, p. 18, United States v. Brown Shoe Company, Inc., supra. 

© Ibid. 

5 Transamerica Corp. v. Board of Governors, 206 F. 2d 163 (3d Cir. 1953), cert. 
denied 346 U.S. go1 (1953). 

2 Barnes, supra, p. 10. 
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more than 6% of the market. Quantitative substantiality under 
any other name is still just as odious. 

Apart from the preliminary adjudication in Brown Shoe, 
none of the pending court cases has reached the decision stage. 
Three, however, have eventuated in consent decrees—General 
Shoe,* Hilton,“ and Minute Maid." None is particularly instruc- 
tive of the theory on which the Government has proceeded. In- 
deed, the relief obtained in General Shoe defies reconciliation 
with any theory of illegality. 

The complaint there, as in Brown Shoe, smacked of quantita- 
tive substantiality. In challenging General Shoe’s acquisition of 
Delman, it did little more than characterize the former as “‘one 
of the five leading shoe manufacturers in the United States” and 
recite statistics showing the dollar value and the volume of shoe 
sales by the two companies. It listed seventeen prior acquisitions 
by General since 1950 without indicating their size, position, 
volume of business or any other relevant information. It alleged 
that the acquired companies, including Delman, had total annual 
sales of $67 million of which $34 million was derived from their 
250 outlets. And it charged that competing manufacturers might 
be foreclosed from this market. 

The striking aspect of the General Shoe decree is that it does 
not provide for divestiture of the eighteen acquired companies. 
General is restrained for a period of five years from making any 
further acquisitions in the shoe industry without the approval 
of the Department or the Court—unless the corporation to be ac- 
quired faces imminent bankruptcy and has made unsuccessful 
efforts to sell out to at least three other potential purchasers, in 
which case no approval is necessary. Moreover, it may acquire an 
independent outlet which is the substantial equivalent replace- 
ment of an affiliated retail outlet which it has lost. ‘The only other 





% United States v. General Shoe Corp., 1956 Trade Cases, par. 68,271 (M.D. Tenn. 
1956). 

* United States v. Hilton Hotels Corp., 1956 Trade Cases, par. 68,253 (N.D. Ill. 
1956). 

% United States v. Minute Maid Corp., 1955 Trade Cases, par. 68,131 (S.D. Fla. 
1955). 
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relief obtained against General is that the company must within 
two years divest itself of stock in any shoe manufacturer or re- 
tailer in which it does not own a majority interest; make 20% of 
its purchases for retail sales from other manufacturers; and 
license certain of its patents at a reasonable royalty and furnish 
instruction in its patented methods. 

Here, then, is a fact situation which would appear to fit Judge 
Barnes’ formula. General is a “‘leading’”’ shoe company, Delman 
“bulks large” in the industry and there is a past history of mer- 
gers. But the decree not only leaves those acquisitions undis- 
turbed but impliedly approves of them by permitting General to 
replace any lost outlets with new ones. 

Conceivably, the direction that General purchase 20% of its 
retail requirements from rival manufacturers, coupled with the 
compulsory licensing provision, may effect some qualitative 
changes in the competitive picture. However, these provisions do 
not strike at the heart of the violation charged under Section 7. In 
short, measuring the decree by the allegations of the complaint, 
one can only conclude that the case was improperly brought and 
that Judge Barnes’ descriptive labels are not reliable guideposts. 

Next we come to Hilton. To the extent that it sheds any light 
at all on the Government’s interpretation of Section 7, the case 
tends to confirm the fears of the opponents of quantitative sub- 
stantiality. 

As I noted in last year’s lecture, in attacking the union of 
Hilton and Statler, the Government stressed the positions of these 
hotel chains as the first and second largest in the nation. The 
complaint charged the elimination of competition in a national 
market for conventions and interstate travelers, implying that 
Hilton enjoyed a significant leverage as a result of its widespread 
holdings. It also alleged that competition was eliminated in the 
four cities where the two companies operated competing hotels: 
in New York, where Hilton owned four hotels and Statler one; 
and in Washington, D. C., St. Louis and Los Angeles, where each 
operated one hotel. Because there was no factual basis in the com- 
plaint for a qualitative determination of anti-competitive effects, 
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I concluded that the case “‘seems to rest baldly on the proposition 
that the disappearance of a large competitor through merger is a 
per se infraction of Section 7 without regard to strength, health or 
vigor of the remaining competition.” * 

The decree imposes two obligations on Hilton. It requires the 
company to dispose of the Jefferson Hotel in St. Louis, the May- 
flower in Washington, D. C. and either the New Yorker or Roose- 
velt in New York. These are three of the four cities where the 
Hilton and Statler hotels were directly competing. Direct com- 
petition between them also existed in Los Angeles but apparently 
one of the Los Angeles hotels was disposed of before consum- 
mation of the consent decree. 

In addition, the decree lists certain hotels and precludes the 
defendants from making any acquisition before January 1, 1961 
which would increase the number of listed hotels controlled by 
them to more than four in New York City, one in Washington, 
D.C., one in St. Louis and one in Los Angeles—unless approval is 
obtained from either the Department or the Court. There is no 
inhibition against the purchase of any unlisted hotel. 

Even more illuminating is what the decree does not do. It does 
not undo the Hilton-Statler amalgamation which eliminated the 
latter as a competitor in the hotel business, generally, or in serv- 
icing conventions. It does not require divestiture of hotels in 
any city other than the three where the chains were direct com- 
petitors. It does not prevent future acquisitions except in these 
cities and Los Angeles. And it does not prohibit acquisition even 
in these cities after 1960. 

Thus, the decree contains no provision relating to the national 
market. Although the cities in which Hilton is restrained from 
further acquisitions are major cities, other important cities not 
covered by the decrees are necessarily relevant to the national 
market. The decree’s concentration on those cities where Hilton 
and Statler competed directly negates the very existence of a 
national market and forces me to conclude that the Government 


5 10 RECORD 335 (1955). 
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abandoned the concept of a national market as untenable, as well 
as its theory of the use of leverage as a result of extensive holdings 
in that market. 

What theory, then, explains the relief secured by the Govern- 
ment in the New York, Washington and St. Louis areas? The 
complaint contains no description of the effect of Hilton’s acqui- 
sitions in those cities. Although the two chains may be the largest 
and second largest in the country, their combined holdings in 
any one city need not result in significant market control there. 
‘They may account for only a small percentage of the number of 
rooms, gross revenues, gross assets and conventions in that city. 
They may face vigorous competition from a host of rival hotels. 

In short, both the complaint and the decree in this case seem 
to reflect a quantitative rather than a qualitative approach. The 
mere fact of absorption of a competitor in three cities was made 
the basis of divestiture irrespective of actual market structure or 
the strength of remaining competition. Concern with the num- 
ber of hotels rather than with the competitive situation is carried 
to an extreme in New York where hotels are treated as fungible 
commodities and Hilton is given the choice of disposing of 
either the Roosevelt or the New Yorker. No indication is given 
in the complaint or the decree of the comparative size, revenue, 
convention draw, or asset value of these hotels. We are left com- 
pletely in the dark, therefore, as to what vice the Government 
actually saw in the acquisition. 

Similarly the Minute Maid decree sheds little light on the 
central question. Unlike the shoe and hotel cases, however, the 
complaint emphasizes the respective percentages of the merging 
companies. Minute Maid, having 20% of total productive ca- 
pacity in the frozen citrus juice concentrate industry and 15% of 
total sales, merged with Snow Crop, whose correlative percen- 
tages were 15% and 10%. Asa result Minute Maid acquired three 
Snow Crop plants. The decree orders divestiture of only two of 
the Snow Crop plants and one previously acquired by Minute 
Maid from another concern in 1949. 

The other pending cases are not very illuminating in their 
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present posture.” Some manifestly involve giant companies 
dominating their fields. The market shares of others are not 
sufficiently revealed to permit any meaningful analysis. It has 
never been suggested that a detailed market analysis be under- 
taken where it is self-evident that the merging companies possess 
overwhelming power and the adverse effect on competition is in- 
disputable.™ A market analysis is needed where statistics as to 
capacity, sales, rank, outlets, prior acquisitions and market share 
can only be properly appraised in the light of the general market 
picture. The controversy still unresolved relates to the interesting 
cases where naked statistics, unexplained and uninterpreted, are 
inconclusive. In view of the position taken by the Department 
of Justice in Brown Shoe, and the perplexing decrees that it 
negotiated in General Shoe and Hilton, it is small wonder that 
this controversy persists. 


Vv 


The Cellophane® appeal raised two questions: (1) is cellophane 
or flexible packaging materials the relevant market and (2) as- 
suming the narrower market, was du Pont guilty of monopoliza- 
tion? To win, the Government had to prevail on both issues; du 
Pont on only one. The Court, dividing 4 to 3, accepted du Pont’s 
definition of the market and found it unnecessary to pass upon 
the second thorny question. For although du Pont controlled 
75% of cellophane production in the United States at the time 
suit was brought, cellophane constituted less than 20% of all 
sales of flexible packaging materials.” 


5 United States v. Schenley Industries, Inc., Civ. 1686 (D. Del. February 14, 
1955); United States v. American Radiator & Standard Sanitary Corp., Civ. 14469 
(W. D. Pa. March go, 1956); A. G. Spalding & Bros., Inc., FTC Docket 6478 
(December 8, 1955); Foremost Dairies, Inc., FTC Docket 6495 (January 17, 1956); 
Crown Zellerbach Corporation, FTC Docket 6180 (February 15, 1954); Luria 
Brothers & Company, Inc., FTC Docket 6156 (January 19, 1954); Farm Journal, Inc., 
FTC Docket 6388 (June 30, 1955); Union Bag & Paper Corp., FTC Docket 6391 
(June 30, 1955); Scovill Mfg. Co., FTC Docket 6527 (March 12, 1956). 

578 REPORT OF THE ATTORNEY GENERAL’S COMMITTEE TO STUDY THE ANTITRUST LAWS 
122 (1955). 

United States v. DuPont de Nemours & Co., 100 L.ed. Advance p. 751 (1956). 
% Td. at 756. 
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Both the majority and minority agree that in determining 
whether flexible packaging materials other than cellophane are 
properly to be included in the market definition, such factors 
as interchangeability, adaptability for the same end uses, physical 
characteristics, and price must be taken into account. The Gov- 
ernment had argued that the only products that may be con- 
sidered are those which are substantially fungible and which sell 
at substantially the same price. The majority flatly rejects this 
narrow and rigid concept of the market. Like the court below, it 
stresses the fact that purchasers of cellophane and other flexible 
packaging materials use them interchangeably for the same end 
use, that customers shift from one material to another, and that 
the manufacturers of various coverings bid for the same cus- 
tomers’ patronage. Under these circumstances, it does not con- 
sider controlling either cellophane’s higher price or the differ- 
ences in quality and functional performance of the various pack- 
aging materials. The minority emphasizes the different physical 
characteristics of the products and concludes that the ability of 
du Pont to maintain a price more than double that of the other 
materials permits of only one reasonable inference—that the com- 
pany possessed a monopolist’s power over price. 

The existence of competition—the basic ingredient in defining 
a market—is essentially a question of fact. As the majority puts it: 
“Industrial activities cannot be confined to trim categories. . .. 
In considering what is the relevant market for determining the 
control of price and competition, no more definite rule can be 
declared than that commodities reasonably interchangeable by 
consumers for the same purposes make up that ‘part of the trade 
or commerce,’ monopolization of which may be illegal.” 

There can be no a priori way of defining a market. A narrow 
definition may be appropriate in one case and not in another. The 
varying facts of each situation will control the ultimate deter- 
mination. Mr. Justice Reed expresses this thought in these terms: 


“The ‘market’ which one must study to determine when 


© Td. at 764. 
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a producer has monopoly power will vary with the part of 
commerce under consideration. The tests are constant.’’“ 


The importance of the decision lies in the principles which 
the Court formulates. Although the proper delineation of the 
market has been an issue in countless litigations under the Sher- 
man and Clayton Acts, this is the first time that the Court has 
articulated the governing criteria. 

What are they? 

First, the Court negates the necessity for any physical identity 
or fungibility among the products making up the relevant 
market. 

Second, there may be interproduct competition despite sub- 
stantial differences in price. 

Third, primary importance is assigned to the identity of end 
use. In the words of the Court: 


“In determining the market under the Sherman Act it is 
the use or uses to which the product is put that control.’”"™* 


Fourth, where articles have the same end use and are thus inter- 
changeable, it is not necessary that they be equal in their func- 
tional performance. On the contrary, they may differ in appear- 
ance, quality, taste and efficiency. The requirement is not one of 
complete but rather of reasonable interchangeability. The Court 
refuses to accord either an “infinite” or a rigidly narrow “range” 
in the consideration of alternative products.” ““What is called for 
is an appraisal of the ‘cross-elasticity’ of demand in the trade.”™ 


® Id. at 769. 

sa Td, at 764-5. 

“Determination of the competitive market for commodities depends on how 
different from one another are the offered commodities in character or use, how far 
buyers will go to substitute one commodity for another. For example, one can think 
of building materials as in commodity competition but one could hardly say that 
brick competed with steel or wood or cement or stone in the meaning of Sherman 
Act litigation; the products are too different. This is the interindustry competition 
emphasized by some economists. See Lilienthal, Big Business, c 5. On the other 
hand there are certain differences in the formulae for soft drinks but one can 
hardly say that each one is an illegal monopoly” Jd. at 763. 
ea Td. at 744. 
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To the extent that there is reasonable interchangeability in the 
market place there is that degree of interproduct competition as 
warrants the inclusion of all the competing articles within the 
market definition. 

On the second branch of the case, du Pont contended that even 
if cellophane were the relevant market, there was no unlawful 
monopolization. The Government, however, argued that in a 
Section 2 case it does not have to prove that monopoly power has 
either been unlawfully acquired or maintained; it is enough, 
it urged, that there is the power to control prices or to exclude 
competition. The only exception which the Government recog- 
nizes is “When monopoly power is ‘unwittingly’ thrust upon a 
defendant ‘by force of accident’ (e.g., when a market is so limited 
that only a plant capable of supplying the entire demand could 
operate, or when monopoly results simply and solely from a 
company’s skills, abilities and natural advantages).”’® 

The minority expresses the exception in terms of a monopoly 
“thrust upon” a “passive beneficiary,’ and concludes that du 
Pont’s exclusionary conduct prevents it from falling within the 
exception.” The majority, although not reaching the question of 


monopolization, likewise uses the “thrust upon” phraseology in 
its general dissertation.” 

The ‘ on” exception is comparable to an electric fuse. 
Without it mn 2 of the Sherman Act would be completely 
intolerable s the mere possession of monopoly power, no 
matter how acquired or exercised, would be unlawful. But the 


semantic overtones of the phrase are unfortunate. Does it not 
do violence to language to speak of a passive beneficiary having 
monopoly unwittingly thrust upon him by force of accident in 
such situations as the following: 

1. The monopoly enjoyed after the expiration of a patent? 


* Brief for the United States, p. 52, United States v. DuPont de Nemours & Co., 
supra. 

% United States v. DuPont de Nemours & Co., supra, p. 779. 

* Id. at 762. 
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2. The monopoly of an isolated country store or filling 
station? ® 

g. Changes in taste or cost which drive out all but one pur- 
veyor?” 

4. The monopoly resulting from a new discovery or an 
original entry into a new field?” 

The majority intimates that it would treat these situations as 
within the statutory exception. The restrictive language of the 
minority leaves their views undisclosed. Actually, there was no 
need for either the majority or minority to deal with these ques- 
tions as they were unnecessary to the decision. Indeed, Justice 
Frankfurter filed a separate concurring opinion chiding the 
majority for its general disquisition on monopoly and disassociat- 
ing himself from the views so expressed. 

Many frontier questions testing the validity of current con- 
ceptions of monopoly are left undiscussed. 

Does Section 2 forbid a monopoly predicated upon a trade 
secret? 

Is it exclusionary not to disclose the secret to others? 

Is there any difference between acquiring the secret by original 
discovery or by assignment or license? 

Does the prolongation of the monopoly through the preserva- 
tion of the secret beyond the normal term of a patent present any 
Section 2 problem? 

Is it wrongful to license a trade secret on an exclusive basis? 

May the use of the secret be confined to a prescribed territory? 

If licenses are issued to others in other territories, each licensee 
being precluded from sales outside of his own area, do we have 
an unlawful cartel? 

May there be a reciprocal interchange of technological im- 
provements among the licensor and his licensees? 

In short, do the normal rules pertaining to the licensing of 


* Id. at 763. 
*% United States v. Aluminum Co of America, 148 F. 2d 416, 430 (2d Cir. 1945). 
*® American Tobacco Company v. United States, 328 U.S. 781, 786 (1946). 
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patents apply to trade secrets, or are restrictions which are valid 
in the case of a patent unlawful with respect to trade secrets? 

Does every illegality taint monopoly power whether or not it 
bears a direct causal relationship to the acquisition or main- 
tenance of the monopoly? For example, du Pont was inhibited 
from selling cellophane outside of the United States. That pro- 
hibition had nothing to do with the power it enjoyed in this 
market. If the restriction was unlawful, does that mean that the 
entire monopoly itself must fall? 

Where the genesis of the monopoly is improper, does the taint 
extend to after-acquired patents? 

Are quantity limitations in patent license agreements unlaw- 
ful per se? 

Is it at all significant in a monopoly case that the wrongful 
acts were discontinued many years before the commencement of 
suit and final decision? 

In light of the decrees approved in International Harvester 
and Alcoa,” is it likely that divestiture would be ordered in an 
industry where there are now three substantial producers with 
the share of the independents on the rise? 

These are some of the fascinating questions which I had hoped 
would be considered by the Supreme Court. I cannot, of course, 
quarrel with the Court for not passing upon them as they plainly 
were unnecessary to decision. I do look forward to other cases 
in which the vague contours of monopoly will be more sharply 
delineated. 

For years I felt that the doctrine of conscious parallelism was 
pregnant with mischief and I hammered away at the concept 
until at long last it has, in its dangerous manifestations, disap- 
peared from the law. I have invited you to join in the battle 
against quantitative substantiality which imperils the true phi- 
losophy of antitrust. I discern great danger in a rigid definition 
of monopoly in terms of power over prices and entry with the 


® United States v. International Harvester Company, 274 U.S. 693 (1927). 
” United States v. Aluminum Co. of America, 91 F. Supp. 333 (S.D. N.Y. 1950) 
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exception couched in terms of a monopoly “thrust upon a passive 
beneficiary.” 

Restraints imposing undue limitations on competitive condi- 
tions are intolerable; they must be ruthlessly extirpated. But 
enforcement must be fair as well as effective. Doctrines which 
jeopardize normal business arrangements wholly compatible 
with the basic precepts of a free competitive order sap the vitality 
from the legal structure on which our unique American com- 
petitive system is founded. 





Recent Decisions of the 


New York Court of Appeals 
By JosEPpH H. FLOM AND SHELDON OLIENSIS 


VANDERBILT V. VANDERBILT 


(1 N. Y. 2d 342, May 31, 1956) 


The confused field of “divisible divorce” has given rise to a new decision 
of the Court of Appeals which permits a wife, after her husband has secured 
an ex parte foreign divorce, to secure alimony from him in New York. It 
carries one step further the decision in Estin v. Estin, 334 U.S. 541 (1948), 
in which the United States Supreme Court held that a New York support 
decree secured by a wife prior to her husband’s ex parte Nevada divorce sur- 
vived that divorce. 

In the instant case, the husband and wife lived in California. Upon their 
separation, the husband moved to Nevada, the wife to New York. The 
husband secured a Nevada divorce decree in an action in which the wife 
was not personally served. No alimony was awarded to the wife in that 
decree, which recited that it released the parties ‘from all the duties and 
obligations” of matrimony. 

The wife then brought suit in New York for separation and alimony, 
effecting service on the husband by publication and sequestration of his 
assets. The trial court upholding the validity of the Nevada divorce, dis- 
missed the wife’s complaint for separation, but awarded her alimony under 
§1170-b of the New York Civil Practice Act. This statute, enacted in 1953, 
provides that in an action for divorce, separation or annulment, where 
such relief is refused because a prior ex parte divorce had been granted to 
the husband, the court may nevertheless render “such judgment as justice 
may require for the maintenance of the wife.” 

The trial court’s disposition was affirmed by the Appellate Division, Pre- 
siding Justice Peck dissenting, and by the Court of Appeals, dividing 5 to 2. 
The husband’s application for certiorari to the United States Supreme 
Court is now pending. 

Two issues were adjudicated by the Court of Appeals: (1) was §1170-b 
unconstitutional as a denial of Full Faith and Credit to the foreign divorce 
decree? and (2) was the section inapplicable because the husband and wife 
had never had their actual marital domicil in New York State? Both ques- 
tions were resolved in the wife’s favor. 

Judge Desmond, speaking for the majority, ruled that the Nevada decree, 
in the absence of personal service, was “entitled to no effect at all so far as 
support or other property rights were concerned,” although it had to be 
given effect in New York as terminating the marriage. Answering the hus- 
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band’s contention that the statute was unconstitutionally discriminatory, 
since New York would not enforce the statute against a prior ex parte 
New York divorce, the Court ruled that the statute was equally applicable 
in that case. Even if it were not applicable, the Court stated, the New York 
judgment would not be getting greater faith and credit than the Nevada 
decree, since the Nevada decree had no effect whatever on property, but 
only on status. 

The majority construed the statute to include wives who, like the instant 
plaintiff, moved to New York only after parting from their husbands, but 
reserved decision as to the case where the wife did not move to New York 
until after the divorce had been granted. 

Judge Fuld, dissenting in an opinion in which Judge Dye concurred, 
argued that §1170-b as construed by the Court was unconstitutional. The 
Nevada divorce, by its own terms, ended the husband’s obligation to sup- 
port the wife. Under Nevada law, no alimony could be granted after divorce 
unless such had been provided in the decree. Therefore, the Nevada decree 
effectively cut off the wife’s right to alimony. Where a wife secured a sup- 
port judgment prior to divorce, as in the Estin case, she acquired an in- 
dependent property right which could not be divested by a foreign divorce 
decree, absent personal service. But where she did not secure such an order 
prior to the divorce, she could not later secure alimony. Section 1170-b 
would be constitutional, the dissenters held, only if Nevada, while having 
power to terminate the marriage, lacked power as a matter of due process 
to terminate the incidents of marriage. This view the dissenters rejected. 

On the construction of the statute, the dissenters argued that §1170-b was 
intended to deal only with marriages with which New York was directly 
concerned. The dissenters would limit the statute to cases where the wife 
could have sued in New York for separation at the time that the divorce 
was granted. 

The discussions in the two opinions include all the complexities present 
in the majority decision of the United States Supreme Court in the Estin 
case. There, great stress was laid on the accommodation of the interests of 
the two states, on the necessity of equality of treatment by New York of 
both New York and Nevada decrees, and on the New York support judg- 
ment as an intangible property right over which Nevada had not secured 
jurisdiction. 

But as indicated by Mr. Justice Frankfurter in his dissent in Estin, if 
denial of alimony is, like the granting of alimony, an in personam judgment 
requiring personal service to support it, then all other issues become ir- 
relevant. New York not only would not be constitutionally required under 
Full Faith and Credit to enforce such a judgment but would be constitu- 
tionally barred by the due process clause from doing so. In essence, the 
instant decision of the Court of Appeals, despite its adversions to other 
points, seems bottomed on this single principle. 

At least four members of the United States Supreme Court seem committed 
to this principle. In Armstrong v. Armstrong, 350 U.S. 568 (1956), decided 
after the argument before the Court of Appeals in the Vanderbilt case but 
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prior to its decision, the majority affirmed an award of alimony after a for- 
eign divorce decree by construing the language of the decree to permit such 
subsequent award. In a concurring opinion by Mr. Justice Black, however, 
four justices passed on the very issue here presented. A court lacking per- 
sonal jurisdiction over a wife, they stated, could not render a valid judg- 
ment denying alimony to her. A judgment purporting to do so is not 
entitled to Full Faith and Credit. 

The four justices made it plain that they considered Estin as having es- 
tablished this principle. They rejected as “not a meaningful distinction” 
the fact that in the Estin case the wife had reduced the claim for support to 
judgment prior to divorce while in the case then before them the wife had 
not. The wife’s right to support before judgment, like the right to support 
after judgment, was “the kind of personal right which cannot be adjudicated 
without personal service.” 

In view of this alignment of the Supreme Court and the fact that two 
other judges of the Estin majority are still on the Court, it seems improbable 
that the Court of Appeals decision will be overturned. 


MATTER OF SHUPACK 
(1 N. Y. 2d 482, July rr, 1956) 


Testator left an estate consisting primarily of the stock of six wholly 
owned corporations, two engaged in manufacturing and the other four in 
real estate. By his will he gave to his wife an absolute legacy of $2,500 and 
a life interest in a trust of one-third of the residue of his estate. The balance 
of the estate was placed in two equal separate trusts for the benefit of minor 
children of the testator. Each child was to receive the income from one trust 
until majority and thereupon the principal outright. Upon the widow's 
death the then principal of her trust was to be divided equally between the 
children’s trusts. 

The widow argued that the trust was illusory and sought to elect against 
the will under Section 18 of the Decedent Estate Law. She urged that the 
trust was not of substantial benefit to her, as a minority holder in closed 
corporations, since the children would, upon reaching 21, be able as majority 
stockholders to elect the directors and thus to determine whether corporate 
profits would be retained or distributed. Accordingly, she would then be at 
the mercy of the children or strangers to whom they might sell who would 
thus control the amount of her income. 

The Surrogate found, among other things, that the testator’s bequest was 
such as to preclude election against the will. The Appellate Division re- 
versed by a unanimous court. Upon appeal the Court of Appeals reversed the 
Appellate Division insofar as it permitted the widow a right of election. 
Judges Conway and Desmond dissented in a separate opinion. 

Judge Fuld, speaking for the Court, reasoned that the widow's problems 
arose from the character of the property left by her husband rather than 
from any attempt to deprive her of her lawful share in the estate. Thus, 
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he pointed out that “if the husband died possessed of unproductive, un- 
saleable real estate, throwing off little, if any, income, the widow could not 
complain when she received one-third of it outright or a legacy of $2,500 
plus the one-third in trust” and that “section 18 was not intended to 
assure her more than one-third of what her husband possessed when he 
died.” 

Furthermore, even had the widow received her one-third outright, she 
would nevertheless have only a minority interest in each of the small closed 
corporations and her income would still be dependent upon decisions of 
directors selected by the majority stockholders and there would be serious 
difficulties in obtaining a fair price buyer for such a minority interest. 

Presumably, the trustee would face no significant difficulties not faced by 
the widow herself in disposing of the minority stock held in the trust. If the 
designated trustee conducted the affairs of the trust so as to prejudice or 
discriminate against the widow’s interest, she would not be without a 
remedy. Section 18(h) of the Decedent Estate Law gives the Surrogate broad 
powers to make directions concerning the management of testamentary 
trusts “for the protection of the surviving spouse.” 

The Court made clear that “the right to elect against the will is not barred 
where the trust, although in form complying with section 18, is, in fact, 
illusory or not the substantial equivalent of the intestate share.” However, it 
then set forth the criterion for determining when a trust so fails: 

“... But, as the case before us illustrates, ‘illusory’ has not the same 
meaning as ‘possibly unproductive of real income.’ The decisions in 
which a testamentary trust to the surviving spouse has been branded 
as ‘illusory’ have either involved a duration shorter than the life of 
such spouse (Matter of Byrnes, supra, 260 N.Y. 465) or a corpus subject 
to invasion and reduction of amount... .” 


Judge Conway in his dissenting opinion urged that the trust was illusory 
since it would not be of substantial benefit to the surviving spouse. He 
relied principally upon the fact that since the widow would be merely the 
income beneficiary of a “minority interest” in corporate stock, control of 
her income would be placed in the hands of strangers—the majority stock- 
holders. He did not place any particular emphasis on the fact that the 
children who would be majority stockholders would also inherit the re- 
mainder of the widow’s trust. This reasoning would therefore permit an 
election at any time when the decedent creates a trust for his widow and a 
substantial portion of his estate consists of a minority interest in a closely 
held corporation, unless the trustee is prohibited from retaining such stock. 
The adoption of such a rule would come as a distinct surprise to the 
probate bar. 

Also, the dissent relies to some extent upon the provisions of the will 
permitting the trustee to continue to hold securities which the testator owns 
at the time of his death. Here, too, however, Section 18(h) of the Decedent 
Estate Law seems to give the Surrogate ample power to direct such securities 
to be sold and thereby to give the widow ample protection. 


Committee Reports 


COMMITTEE ON LAW REFORM 
CIVIL ARREST AND EXECUTION AGAINST THE PERSON 


In New York it is possible, even today, to restrain the liberty of a litigant 
in a wide variety of civil actions. Through civil arrest, a party to a civil action 
may be imprisoned during the course of an action and prior to judgment. 
Through execution against the person, an unsuccessful party may be in- 
carcerated after judgment to secure satisfaction of the judgment. 

For a substantial period of time the Committee on Law Reform has been 
studying the problems created by the existence of these remedies. After 
careful consideration and much debate, the recommendations embodied in 
this Report were agreed upon by a majority of the membership of the Com- 
mittee and it was decided to submit the Committee’s conclusions to the entire 
membership of the Association in the hope that, if the Association concurs 
in the Committee’s findings, it will be possible to obtain legislation along 
the lines suggested in this Report. 


I. HISTORICAL BACKGROUND 


At common law, commencement of a civil action by arrest and execution 
of the resulting judgment by imprisonment were ordinary and accepted 
methods of procedure. In 1831 a new direction was given to the law of New 
York by the Stillwell Act* which placed certain restrictions upon civil arrest 
and body execution. By 1879 the law was substantially as it is today, although 
certain minor modifications and changes were made by the Code of Pro- 
cedure and the Code of Civil Procedure. 

Imprisonment is available in New York today both as a provisional 
remedy and as a technique for enforcing judgments. It is now imbedded in 


Editor’s Note: This report will be presented to the Stated Meeting of the Asso- 
ciation on October 16, 1956. 
1 Section 1 of the Stillwell Act reads as follows: 

“No person shall be arrested or imprisoned on any civil process issuing 
out of any court of law, or on any execution issuing out of any court of 
equity, in any suit or proceeding instituted for the recovery of any money 
due upon any judgment or decree, founded upon contract, or due upon any 
contract, express or implied, or for the recovery of any damages for the 
non-performance of any contract.” Laws of 1831, c. 300; 1 Rev. Stat. 807 
(2d Ed. 1836). 

Section 1 was, however, made inapplicable where a defendant was fraudulent 
in incurring the obligation or in concealing or disposing of his assets. Moreover, 
it did not apply to tort actions and to certain other actions sounding in tort. The 
Stillwell Act was repealed by Chapter 245 of the Laws of 1880. 
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many sections of the Civil Practice Act, as well as other statutes.? However, 
the most important provisions for civil arrest and body execution are found 
in the Civil Practice Act and this Report will, for the most part, confine its 
discussion to that Act. 


II, THE LAW TODAY 


A. Civil Arrest 


The provisional remedy provided for by the Civil Practice Act is aptly 
described as “civil arrest.” Sections 826 and 827 of that Act form its corner- 
stones. They classify the types of actions in which civil arrest is available. 

1. Classes of actions in which remedy is available: Section 826° provides 


*See, for example, City Court Act, Section 37; Civil Rights Law, Section 20; 
Conservation Law, Section 952; Correction Law, Sections 515, 517-519; Debtor & 
Creditor Law, Section 86, Articles 4, 5; Justice Court Act, Article 4, Section go1 ff.; 
Local Finance Law, Section 166.00(c); Municipal Court Code, Sections 15, 29, 139. 

® Section 826 reads: 

“§ 826. Right to arrest depending upon the nature of the action. A de- 
fendant may be arrested in an action, as provided in this and the next 
article, where the action is brought for either of the following causes: 

1. To recover a fine or penalty. 

2. To recover damages for a personal injury. 

g. To recover damages for an injury to property, including the wrongful 
taking, detention or conversion of personal property. 

4. To recover damages for misconduct or neglect in office, or in a profes- 
sional employment. 

5. To recover damages for fraud, or deceit. 

6. To recover a chattel where it is alleged in the complaint that the chattel 
or a part thereof has been concealed, removed or disposed of so that it can- 
not be found or taken by the sheriff and with intent that it should not be so 
found or taken, or to deprive the plaintiff of the benefit thereof. Where 
such allegation is made, the plaintiff cannot recover unless he proves the 
same on the trial of the action, and a judgment for the defendant is not a 
bar to a new action to recover the chattel. 

7. To recover for money received, or to recover property or damages for 
the conversion or misapplication of property, where it is alleged in the com- 
plaint that the money was received or the property was embezzled or fraudu- 
lently misapplied by a public officer or by an attorney, solicitor or counselor, 
or by an officer or agent of a corporation or banking association in the course 
of his employment, or by a factor, agent, broker, or other person in a fidu- 
ciary capacity. Where such allegation is made, the plaintiff cannot recover 
unless he proves the same on the trial of the action; and a judgment for the 
defendant is not a bar to a new action to recover the money or property. 

8. To recover money, funds, or property, held or owned by the state, or 
held or owned, officially or otherwise, for or in behalf of a public or govern- 
mental interest, by a municipal or other public corporation, board, officer, 
custodian agency, or agent, of the state or of a city, county, town, village, or 
other division, subdivision, department, or portion of the state, which the 
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for civil arrest in a wide variety of actions, all of which are either torts or 
sound in tort. In only one of the nine categories—cases falling within Section 
826(9)—need the tortious act complained of be the personal act of the de. 
fendant. Thus arrest may be invoked against defendants innocent of any 
personal wrongdoing because they are responsible for the wrongdoing of 
others, for example, masters and employers. 

Section 827* is of more general application. It makes civil arrest available 
in all actions where: 

a. The defendant is a non-resident, or a resident who is about to depart 
from the state; and 

b. There is danger that, by reason of non-residence or the imminence of 
departure, a judgment or order requiring the performance of an act will be 
rendered ineffectual. 

2. Exempt defendants: There are certain classes of defendants which are 
privileged from civil arrest: 





defendant, without right, has obtained, received, converted, or disposed of, 
or to recover damages for so obtaining, receiving, paying, converting or dis- 
posing of the same. 

g. In an action upon contract, express or implied, other than a promise to 
marry, where it is alleged in the complaint that the defendant was guilty of 
a fraud in contracting or incurring the liability, or that, since the making 
of the contract, or in contemplation of making the same, he has removed 
or disposed of his property with intent to defraud his creditors, or is about 
to remove or dispose of the same with like intent; but where such allegation 
is made, the plaintiff cannot recover unless he proves the fraud on the trial 
of the action; and a judgment for the defendant is not a bar to a new action 
to recover upon the contract only.” 

* Section 827 reads: 

“§827. Right to arrest depending partly upon extrinsic facts. A defendant 
may also be arrested in an action wherein the judgment demanded requires 
the performance of an act the neglect or refusal to perform which would 
be punishable by the court as a contempt, where the defendant is not a resi- 
dent of the state, or, being a resident, is about to depart therefrom, by reason 
of which non-residence or departure there is danger that a judgment or an 
order requiring the performance of the act will be rendered ineffectual. In 
a case specified in this section, the order of arrest can be granted only by the 
court, is always in its discretion and may be granted or served either before 
or after final judgment, unless an appeal from the judgment is pending 
upon which security has been given sufficient to stay the execution thereof.” 
The actions contemplated by Section 827 are: (a) Equity cases where the 

judgment calls for the performance of an act; (b) cases “where the judgment 
requires the payment of money into court, or to an officer of, or receiver ap- 
pointed by, the court ....”; and (c) cases “[w]here the judgment requires a trustee 
or person acting in a fiduciary relationship to pay a sum of money for a wilful 
default, or dereliction of his duty.” C.P.A., Sec. 505. Defaults in making payments 
decreed in actions for divorce, separation and annulment are also punishable by 
contempt (C.P.A. Sec. 1172), and relief under Section 827 is therefore available 
in appropriate circumstances in such cases. 
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a. Women, except when the action is to recover damages for a wilful in- 
jury to person, property or character;* 

b. Lunatics, idiots and infants;* 

c. Those acting in representative capacity, except for a personal act;* 

d. Persons having special public status, such as members of Congress, 
foreign ambassadors, and soldiers and sailors;* and 

e. Witnesses under subpoena.° 

3. Procedure to obtain order of arrest: Section 815 of the Civil Practice 
Act provides that orders of civil arrest may be obtained without notice, be- 
fore or after the appearance of the defendant. The application for the order 
must be supported by an affidavit, which may be based on information and 
belief,"° and an undertaking. However, the undertaking may be dispensed 
with in Section 827 cases.” In certain classes of cases, a copy of the complaint 
must also be included.” 

4. Courses open to arrested party: The arrested party may move to vacate 
the order, to reduce the bail or to increase the security. He may submit to 
arrest and give bail, or a deposit in lieu of bail or an undertaking for jail 
liberties. If he is unsuccessful or fails to avail himself of these remedies, he 
sits in jail until the case is finally disposed of.* 


B. Execution Against the Person 


Imprisonment used as a technique of enforcing a judgment is a final 
remedy which can issue only after judgment has been rendered. It is gen- 
erally referred to as “execution against the person” and deprives the judg- 
ment debtor of his liberty in order to secure satisfaction of the judgment. 

1. Classes of action in which remedy is available: Execution against the 
person is, in general, available in any action in which body arrest pursuant 
to Section 826 was available.™ 

2. Exempt defendants: There is no specific statutory exemption of any 
class of defendants from execution against the person except that provided 
for by Section 765 of the Civil Practice Act. That section provides that a 
woman can be jailed for non-payment of a judgment only when she has 


5C.P.A., Sec. 829. 

°C.P.A., Sec. 830. 

7C.P.A., Sec. 831. 

8 C.P.A., Sec. 841. 

® Ibid. 

” Boyle v. Semenoff, 201 App. Div. 426 (1st Dept. 1922). 

1 C.P.A., Secs. 835, 836. 

2 A copy of the complaint must be submitted in cases within Section 826 (6), (7) 
or (9). 

BCPA, Sec. 842; Rules of Civil Practice, Rule 83. 

44 C.P.A., Sec. 764. 
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been arrested in the action prior to judgment.” Moreover, unless the judg- 
ment debtor is already in confinement, an execution against his property 
must be returned unsatisfied before he can be subjected to body execution.* 

3. Procedure to obtain order of execution: An application for an order 
of execution against the person, like an application for civil arrest, may be 
made without notice. It must be supported by an affidavit and its issuance 
rests in the court’s discretion.” 

4. Courses open to arrested party: If the execution against the person 
is granted, the sheriff will arrest the debtor and commit him to jail. He stays 
there until he pays the judgment or has served three months, if he owes less 
than $500, or six months, if he owes $500 or more.” The judgment creditor, 
however, may consent to the debtor’s release after thirty days. If he does so, 
he cannot have the debtor re-imprisoned but the judgment remains un- 
satisfied.” 


III. PROPOSALS TO ABOLISH CIVIL ARREST 
AND EXECUTION AGAINST THE PERSON 


There have been numerous proposals to abolish civil arrest and execution 
against the person. Over half a century ago, Charles Evans Hughes forcefully 
advocated the abolition of these remedies in his landmark report to the 
New York State Bar Association entitled, “Arrest and Imprisonment on 
Civil Process.”® In 1929 Harold R. Medina expressed dissatisfaction with 
these remedies and called for “a thorough reconsideration of the subject.”* 
In 1946 the “thorough reconsideration” suggested by Judge Medina was 
given by the Judicial Council.” The Judicial Council’s report relied heavily 
upon Chief Justice Hughes’ arguments against retention of civil arrest and 
execution against the person and made a persuasive argument for their 
elimination. 

The Judicial Council's report was studied by committees of the New York 


%® Whether or not there are other persons who are exempt from body execution 
may depend upon the proper construction of that part of Section 764 which makes 
body execution available in those cases “. . . where the plaintiff's right to arrest the 
defendant depends upon the nature of the action.” Ultimately, the question would 
seem to be whether the quoted language from Section 764 operates to incorporate 
the exemptions from body arrest afforded certain classes of defendants by Article 
47 of the Civil Practice Act. The argument that such exemptions are incorporated 
is weakened by the first phrase of Section 764 which states that that section shall 
be “[s]ubject to the exception specified in the next section. . . .” 

1° C.P.A., Sec. 766. 

17 C.P.A., Sec. 764. 

8 Civil Rights Law, Sec. 72. 

* C.P.A., Sec. 771. 

»” 28 Reports of N. Y. State Bar Assn. 151 (1905), hereinafter cited as “Hughes.” 

*1 Medina, Shall New York Surrender Leadership in Procedural Reform? 29 Col. 
L. Rev. 158, 171 (1949). 

* Twelfth Annual Report of Judicial Council, p. 337 (1946). 
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State Bar Association, the New York County Lawyers’ Association and this 
Association. The New York State Bar Association committee suggested that 
the recommendations of the Judicial Council went too far and recommended 
less drastic reforms. A majority of the New York County Lawyers’ committee 
approved the proposal in toto; a dissenting minority considered them “too 
sweeping” and recommended changes similar to those advanced by the 
State Bar Association committee. 

The committee of this Association studying the Judicial Council’s report 
made the following unanimous recommendation: 


“While this Committee is unanimously opposed to civil arrest in 
so far as it may still exist as a remedy in the collection of debts, we do 
not feel prepared upon the basis of our own experience and the 
matter now presented by the Judicial Council to recommend the 
abolition of civil arrest in all of the nine situations specified in Section 
826 of the Civil Practice Act. In fact as presently advised we are in- 
clined to the view that in some cases the remedy is an appropriate aid 
in securing and satisfying judgments. Further research with regard to 
different classes of cases would be helpful. 

Accordingly, this Committee recommends that additional study be 
made by the Judicial Council with regard to these proposals and that 
upon its further report the matter should again be taken up by this 
Committee.” 


The matter hung fire until 1948 when the Judicial Council announced that 
it had decided not to recommend any action because: 


“First, although the application of either of these devices is rarely 
necessary, in certain situations it appears to be the only remedy avail- 
able to a plantiff. Second, while the remedies of arrest and body 
execution are severe and theoretically subject to abuse, the discretion 
in the court or judge, in which the granting of an order of arrest 
since the Stillwell Act of 1831, and in the case of the issuance of body 
execution since 1940, rests, has proven an adequate barrier against 
abuse.” * 


IV. YOUR COMMITTEE’S POSITION ON SECTION 826 


Your Committee submits that civil arrest and execution against the person 
in the class of cases specified in Section 826 is an anachronism. To us, the 
basic question is whether, in the light of our present moral and ethical 
standards, any set of facts which may arise under Section 826 is so compelling 
as to justify a deprivation of liberty. We reject the argument that these 
remedies should be maintained because there are situations in which they 
are the only remedies available to a plaintiff. In our judgment, society's 
interest in the individual must take precedence over the interest of a few 





* Fourteenth Annual Report of the Judicial Council (1948), p. 74. 
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plaintiffs who may wish to use civil arrest and execution against the person 
in Section 826 cases. 

We believe that Chief Justice Hughes’ criticism of civil arrest and execu- 
tion against the person made in 1905 is still valid today. He asserted that 
these remedies were essentially punitive and maintained that “[p]unishment 
should be for wrongs done to the community.” ™ 

We submit that any act which the community believes ought to be punish- 
able by imprisonment should be dealt with through our system of penal 
law and that defendants charged with such acts should be made subject to 
our criminal procedures. It is disturbing to us that at present the safeguards, 
evolved through centuries of experience, afforded persons accused of crimes 
are not available to the person facing the possibility of civil arrest and body 
execution. 

In addition to these fundamental objections to the use of civil arrest and 
execution against the person in Section 826 cases, your Committee believes 
that: 


a. These remedies are illogical because they can be invoked in tort cases 
where no moral wrong is involved;* 

b. These remedies, as Chief Justice Hughes concluded, are “of slight 
value”’* and are resorted to rarely;” 

c. These remedies are ineffective against those who know their rights and 
are able to defend them;* 

d. These remedies are, as Chief Justice Hughes found, improperly utilized 
as instruments of extortion;” and 

e. These remedies are unnecessary because other effective means of re- 
dress are available.” 


* Hughes, pp. 170, 171. 

** For example, although free from personal blame, a master can be incarcerated 
for his servant’s wrong, Davids v. Brooklyn Heights R.R. Co., 104 App. Div. 23 
(2d Dept. 1905), aff’d without opinion, 182 N.Y. 526; a car owner can be imprisoned 
for the negligence of the driver, Ossmann v. Crowley, 101 App. Div. 597 (1st Dept. 
1905), Dracup v. Lutgen, 125 Misc. 775 (Sup. Ct. 1925); and a county register can 
be arrested because a title searcher in his office was negligent in preparing a 
return, Van Schaick v. Sigel, 58 How. 211 (Sp. Term 1880), aff'd 60 How. 122, 9 
Daly 383 (Gen. Term 1880). 

* Hughes, p. 173. 

* During the five-year period 1950-1954, only 46 orders of arrest were issued in 
New York County pursuant to Section 826. Letter from Undersheriff H. William 
Kehl to your Committee, dated February 15, 1955. 

* See Hughes, pp. 173-74. 

* See Hughes, pp. 175, 179. The Judicial Council said at page 345 of its Twelfth 
Annual Report: “Nothing that has occurred in the intervening forty years tends 
to negative the correctness of the observations of Chief Justice Hughes, which 
other commentators have re-affirmed.” 

*® For example, remedies before judgment include property attachment in most 
cases under Section 826 and temporary injunction in some. After judgment, a 
successful plaintiff may resort to supplementary proceedings, garnishment or an 
order for installment payments pursuant to Section 793 of the Civil Practice Act. 
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Weighing against the interest of a very few plaintiffs, society's interest in 
individual liberty, the elements of punishment, coercion, extortion and 
ineffectiveness inherent in the present law, the infrequent use of these 
remedies and the availability of other effective remedies, your Committee 
recommends that the remedies of civil arrest and execution against the per- 
son deriving from Section 826 be eliminated from the law of the State of 
New York. 


V. YOUR COMMITTEE'S POSITION ON SECTION 827 


The policy questions raised by civil arrest pursuant to Section 827 are, 
in your Committee’s opinion, different from those raised by Section 826. 
Section 827 is the modern equivalent of the ancient chancery writ of ne 
exeat. Civil arrest under Section 827 does not exist solely for the benefit 
of the litigant; one of its principal purposes is to preserve the jurisdiction of 
the court and to sustain the dignity of the judicial process. 

These considerations led a majority of your Committee to conclude that 
the substance of Section 827 should be retained. Your Committee believes, 
however, that additional safeguards are required to insure the just adminis- 
tration of Section 827. Therefore, your Committee has concluded that Sec- 
tion 827 should be amended to abolish the present distinction between 
residents and non-residents and to require as a prerequisite to the grant 
of an order of arrest a clear showing of substantial danger that the defendant 
will not be available to perform the required act. This showing, your Com- 
mittee submits, should be made not merely by affidavits but by the presenta- 
tion of evidence to a judge in an ex parte hearing. 

Moreover, as an additional safeguard, your Committee recommends that a 
new section be added to the Civil Practice Act requiring a hearing promptly 
after execution of an order of civil arrest granted pursuant to Section 827. 
Upon this hearing both sides would be heard and the plaintiff would bear 
the burden of establishing the legality and justice of the defendant’s confine- 
ment. The addition of such a new section to the Civil Practice Act would 
supplant the present practice which forces the defendant to take the initia- 
tive by moving to vacate the order of arrest. 


VI. YOUR COMMITTEE'S RECOMMENDATIONS 


As a result of its study and consideration of the problems discussed in this 
report, and for the reasons stated above, your Committee recommends that 
The Association of the Bar of the City of New York adopt the following 
resolutions: 


1. RESOLVED, that this Association recommend that the provisions 
of the Civil Practice Act (except Section 827), the New York City 
Court Act, the New York City Municipal Court Code, the Justice 
Court Act, and the Consolidated Laws making available and giving 
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effect to the provisional remedy of civil arrest and the final remedy of 
execution against the person be repealed. 

2. RESOLVED, that this Association recommend that Section 827 of 
the Civil Practice Act be amended to read as follows (new material 
shown in italics; deletions enclosed in brackets): 

“A defendant may [also] be arrested in an action wherein the 
judgment demanded requires the performance of an act, the neglect 
or refusal to perform which would be punishable by the court as a 
contempt, where [the defendant is not a resident of the state, or, 
being a resident, is about to depart therefrom, by reason of which non- 
residence or departure] there is a present and substantial danger that 
a judgment or an order requiring the performance of the act will be 
rendered ineffectual by reason of the absence of the defendant from 
the state. In a case specified in this section the order of arrest can be 
granted only by the court upon its express finding that the foregoing 
requirements have been established prima facie. Such finding shall 
be supported by testimony taken by the court at a preliminary hear- 
ing which may be ex parte. The order of arrest is always in [its] the 
discretion of the court and may be granted or served either before or 
after final judgment, unless an appeal from the judgment is pending, 
upon which security has been given sufficient to stay the execution 
thereof.” 

3. RESOLVED, that this Association recommend that Article 48 of the 
Civil Practice Act be amended by adding thereto the following 
section: 

“(a) Every order of arrest granted pursuant to Section 827 shall 
provide that the sheriff making the arrest shall within 48 hours there- 
after bring the defendant before the court or, if the court is not 
then in session, before a justice thereof, for a hearing upon written 
notice by the sheriff to the applicant for the order. In the event that 
the defendant shall not be brought before the court or a justice there- 
of within the period provided for herein, the sheriff shall immediately 
release the defendant from custody. Upon such hearing, the plaintiff 
shall have the burden of establishing the legality and justice of the 
order of arrest and the detention of the defendant thereunder by a 
fair preponderance of the credible evidence. If the plaintiff fails to 
sustain such burden, the court of justice thereof shall forthwith make 
and issue a final order immediately discharging the defendant from 
custody and vacating the order of arrest. 

(b) Upon delivering to the sheriff an order of arrest granted pur- 
suant to Section 827, the party obtaining such order shall designate 
in writing the premises within the county or city of such delivery at 
which he shall receive the notice provided for in subsection (a) here- 
of. Service of such notice shall be made by leaving it with a person 
in charge of such premises, or if there be no person in charge of such 
premises, by leaving it in a conspicuous place therein; if the premises 
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are not open, service shall be made by depositing said notice, en- 
closed in a sealed wrapper directed to the party or his attorney, in the 
letter-drop or box for said premises. Service of such notice shall be 
made not less than 24 hours prior to the time designated therein 
for such hearing. The provisions of Section 25-a of the General Con- 
struction Law shall not be applicable to this subsection.” 


Respectfully submitted, 


COMMITTEE ON LAW REFORM 


Robert B. von Mehren, Melvin D. Goodman Leo Rosen 
Chairman Max M. Greenfield Emil Schlesinger 
Louis H. Kurrelmeyer, Oren C. Herwitz Herbert Freeman 
Secretary Jacob Imberman Schmelzer 
Boris S. Berkovitch Harold I. Kahen Marvin Schwartz 
Stanley Buchsbaum William W. Karatz Jerome G. Shapiro 
Clarence U. Carruth, Jr. Lloyd F. MacMahon Lawrence L. Stentzel, II 
Frederic W. Girdner F. Van Siclen Parr, Jr. Morris A. Wirth 
§. S. Goldsmith Elsie M. Quinlan Harold W. Wolfram 


June 30, 1956 
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COMMITTEE ON PROFESSIONAL ETHICS 


OPINION NO. 817 


Question: A real estate broker, who is also a lawyer, negotiates a sale of real 
property for which he is to receive a sizeable commission. As a favor to the 
seller, from whom the commission is payable, the broker agrees to handle 
the closing as the seller’s attorney without any additional compensation. 
Is this proper behavior for a lawyer, and what are the dangers in the 
situation? 


Opinion: The Committee is of the opinion, on the basis of the facts stated 
and on the assumption that this is an isolated transaction in the sense that 
the broker-lawyer does not make it a practice of so combining his functions, 
that the conduct described would be proper, provided that the broker- 
lawyer remains sensitive to the possible conflict of interests which might be 
involved as a result of his acting in a dual capacity and is particularly 
zealous to safeguard, as a lawyer, the interests of his clients. 


The Committee calls attention to the fact that if the broker-lawyer 
solicits brokerage business upon the understanding, express or implied, that 
he will handle the legal matters connected with the transaction, his conduct 
would constitute solicitation and advertising and hence come within the 
prohibitions of Canon 27. 


June 4, 1956 
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